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PREFACE. 



The manual which follows has been prepared for 
the uae of students in law schools and other institu- 
tions of learning. The design has been to present 
succinctly the general principles of constitutional law, 
whether they pertain to the federal system, or to the 
state system, or to both. Formerly, the structure of 
the federal constitutioual government was so distinct 
from that of the States, that each might usefully be 
examined and discussed apart from the other; but 
the points of contact and dependence liave been so 
largely increased by the recent amendments to the 
federal Constitution that a different course is now 
deemed advisable. Some general principles of con- 
stitutional law, which formerly were left exclusively 
to state protection, are now brought within the pur- 
view of the federal power, and any useful presenta- 
tion of them must show the part they take in federal 
as well as state government. An attempt has been 
made to do this in the following pages. 
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The reader will soon discover that mere theories 
have received very little attention, and that the prin- 
ciples stated are those which have been settled, judi- 
cially or otherwise, in the practical working of the 
government. 

THOMAS M. COOLEY. 



PREFACE TO THE SECOND EDITION. 

In the preparation of this edition, such changes in 
the text and notes of the first edition have been made 
as have been required by the many important deci- 
sions upon constitutional questions rendered within 
the last ten years. While the aim has been to keep 
the book a manual and not to make it a digest, it will 
be found, it is hoped, to treat briefly all important 
points covered by the cases decided up to this time. 

ALEXIS C. ANGELL. 

Dbtboit, ADgDBt, 1891. 
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CONSTITUTION 



UKITED STATES OF AMERICA. 



Wk the ftaple of Uta Unitad States, in wder to tcHin ft mon 
perfect ODiou, establish justice, insmre domestie toanqntUitj, pro- 
vide for the eotDmoD detence, pnmiotB the geosral welfare, and 
■ecare the bleniagn of libertj to ouraelTes and our po«teri^, da 
ordain and establiah this CoMBTnnnov for ttw United States 



ARTICLE 1. 

8bct. 1. All legislatiTe powers herein gnotedBhah tM Tested 
in A Congress of the United States, which shall oonaist of a Sen- 
ate and ft Uonse of Repreeentatives. 

Sbct. 2. The House of Bapreeentatinn shall be eompcMed 
of members ehoeeu every aeeond year by tho people of the sev- 
eral States, and the electors in each State shall have the qualifl- 
catjona requisite for electois of the most nnmermia branch of 
the State Lc^latore. 

No person shjUl be a Kepresentative vho shall not hare ftt- 
tained to the f^ of twenty-fivo years, and been seven years ft 
citizen of tbe United States, and who shall not, when elected, 
be an inhabitant of that State in whiub he sh»ll be chosen. 

Representatives and direct taxes shall be Eq>portioned amon^ 
the several States which may be included within this Union, 
according to their respective numbers, which shall be deter- 
mined by adding to tbe whole number of free persons, includ- 
ing those boond to sendee for a term of years, and excluding 
Indians not taxed, three fifths of all other persons. The actaal 
enumeration shall be made within three years after tbe first 
meeting of the Congress of the United States, and within every 
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XXX OOKSTITUTION OF 

subsequent term of ten years, in such n 

law direct. The number of Representatives shall not exceed 
one tor every thirty tliousand, but each State shall have at leaet 
one representative ; and until soch ennmeralion eball be made, 
the State of New Hampshire shall be entitled to choose three, 
Massachusetts eight, Rhode Island and Providence Plantations 
one, Conuecticut five, New York six, New Jersey four, Pennsyl- 
vania eight, UeUware one, Maryland six, Virginia ten, North 
Carolina five. South Carolina five, and Georgia three. 

When vacancies happen in the representation from any State, 
the Executive authority thereof shall issue writs of election to 
fill such vacancies. 

The House of Representatives shall choose their Speaker and 
other officers ; and shall have the sole power of impeachment. 

Sect. 3. The Senate of the United States shall be com- 
posed of two Senators from each State, chosen by the Legis- 
lature thereof, for six years ; and each Senator shall have 

Immediately after they shall be assembled in consequence of 
the first election, they shall be divided as equally as may be into 
three classes. The seats of the Senators of the first class shall 
be vacated at the expiration of the second year, of the second 
class at the expiration of the fourth year, and of the third 
class at the expiration of the sixth year, so that one third may 
bo chosen every second year ; and if vacancies happen by resig- 
nation, or otherwise, during the recess of the Legislature of any 
State, the Executive thereof may make temporary appointments 
nntil the next meeting of the Legislature, which shall then fill 
such vacancies. 

No person shall be a Senator \Tho shall not have attained to 
the age of thirty years, and been nine years a citizen of the 
United States, and who shall not, when elected, be an inhabitant 
of that State for which he shall be chosen. 

The Vice-President of the United States shall be President 
of the Senate, but shall have no vote, unless they be equally 
divided. 

The Senate shall choose their other officers, and also a Presi- 
dent pro tempore, in the absence of the Vice-President, or when 
he shall exerdse the office of President of the United States. 

The Senateshall have the sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or affirma- 
tion. When the President of the United Statos is tried, the 
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Chief Justice shall preaide : and no person shall he convicted 
without tlie concorraace of two thirds of the members present. 

Judgment in cases of impeachment shall not extend further 
than to removal from office, and disqualification to hold and 
enjoj any otfic« of honor, tmst, or profit under the United 
States ; but the party convicted shall nevertheless be liable and 
subject to indictment, trial, judgment, and punishment, accord- 
ing to law. 

Sect. 4. The times, places, and manner of holding elections 
for Senators and Representatives shall be prescribed in each 
State by the Legiiiiature thereof; but the Congress may at any 
time by law make or alter such regulations, except as to the 
places of chooHin); Senators. 

The Congress shall assemble at leant once in every year, and 
such meeting shall be on the first Monday in December, unless 
they shall by law appoint a different day. 

Sect. 5. Kach House shall be the judge of the elections, re- 
turns, and qualifications of ite own members, and a majority of 
each shall constitute a quorum to do business ; but a smaller 
nnmber may adjourn from day to day, and may be authorized 
to compel the attendance of absent members, in such manner, 
and under such penalties, as each House may provide. 

Each House may dftermine the rules of its proceedings, pnn< 
ish its members for disorderly behavior, and, with the concur- 
rence of two thirds, expei a member. 

Each Honse shall keep a journal of its proceedings, and from 
time to time publish the same, excepting such paita as may in 
their judgment require secrecy ; and the yeas and naya of the 
members of either Uonse on any question shall, at the desire of 
one fifth of those present, be entered on the journal. 

Neither House, during the session of Congress, shall, without 
the consent of the other, adjourn for more than three days, nor 
to an; other place than that in which the two Houses shall be 
flittiDg. 

Sect. 6. The Senators and Representetives shall receive a 
compensation for their services, to be ascertained by law, and 
paid out of the Treasury of the United States. They shall in 
all cases, except treason, felony, and breach of the peace, be 
privileged from arrest during their attendance at the session of 
their respective Houses, and in going to and returning from the 
same ; and for any speech or debate in either House they shall 
not be qnestioued in any other place. 
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No Senator m RepresentatiTe shall, daring the time for which 
he was elected, be appointed to anj civil office nnder the antbor- 
ity of the United States, which flhall have been created, or the 
emotumeDta whereof shall hare been increased, during snch 
time ; and no person holding any office under the United States 
shall be a member of either House during his contiQuanoe ia 

Sect. 7. All bills for raising revenue shall originate in the 
House of Repreaeqtativee ; bat the Senato may propose or coo- 
cur with amendmente as on other bills. 

Every bill which shall have passed the House of Representa- 
tivee and the Senate shall, before it become a law. be presented 
to the President of the United States ; if he approve he shall 
sign it, but if not he shall return it with his objections to that 
Hooee in which it shall have originated, who shall enter the ob- 
jections at targe on their journal, and proceed to reconsider it. 
If after such reconsideration two thirds of that House shall 
agree to pass the bill, it shall be sent, together with the objec- 
tions, to the other House, by which it shall likewise be recon- 
sidered, and, if approved by two thirds of that House, it shall 
become a law. But ic all such cases the votes of both Houses 
shall be determined by ;c'eas and nays, and the names of the 
persons voting for and against the bill shall be entered on the 
journal of each House respectively. If any bill shall not be re- 
turned by the President within ten days (Sundays excepted) 
after it shall have been presented to him, the same shall be a 
law, in like manner as if he had signed it, unless the Congress 
by their adjournment prevent its return, in which case it shall 
not be a law. 

Every order, resolution, or vote to which the concurrence of 
the Senate and House of Representatives may be necessary (ex- 
cept on a question of adjournment) shall be presented to the 
President of the United States ; and, before the same shall take 
effect, shall be approved by him, or, being disapproved by him, 
shall be repassed bytwo thirds of the Senate and House of Rep- 
resentatives, according to the rules and limitaUons prescribed in 
the case of a bill. 

Sect. 8. The Congress shall have power, — 

To lay and collect taxes, duties, imposts, and excises to pay 
the debte and provide for the common defence and general wel- 
fare of the United States ; but all duties, imposts, and excises 
shall be uniform throughout the United States; 
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THE TTHITKD 8TATE8. XXXm 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations, and among the 
Mvend States, and with the Indian tribes; 

To establish an uniform rule of natmitlizalioD, and nniform 
tawg on the sabjeot of bankruptcies throughout the United 
irtatas; 

To coin money, regulate the value thereof, and of foreign 
coin, and fix the standard of weights and measures; 

To provide for the punishment of counterfeiting the securi- 
ties and current coin of the United States; 

To establish post-offices and post-roads; 

To promote the progress of science and useful arts, by secur- 
ing for limited times to authors and inventors the esclnsive 
right to their respective writings and discoveries; 

To constitute tribunals inferior to the Supreme Court; 

To define and punish piracies and felonies committed on the 
high seas, and offences gainst the law of nations; 

To declare war, grant letters of marque and reprisal, and 
make roles concerning captures on land and wat«r; 

To raise and support armies, but no appropriation of money 
to that use shall be for a longer term than two years; 

To provide and maintain a navy; 

To make rules for the government and regulation of the land 
and naval forces; 

To provide for calling forth the mililia to eseeute the laws of 
the Union, suppress insurrections, and repel invasions; 

To provide for organizing, arming, and disciplining the mili- 
tia, and for governing such part of them as may be employed in 
the service of the United States, reserving to the States respec- 
tively, the appointmeTit of the officers, and the authority of 
training the militia according to the discipline prescribed by 

To eiereise eiclnsive le^slation, in all cases whatsoever, over 
such district (not exceeding ten miles square) as may, by ces- 
sion of particular States, and the acceptance of Congress, be- 
come the seat of the government of the United States ; and to 
eicercise like authority over all places purchased by the consent 
of the T.egislature of the State in which the same shall be, for 
the erection of forta, magazines, arsenals, dock-yards, and other- 
needful buildinp ; — and 

To make all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and aU other pow- 
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era veeted by this ConBtitution ia the government of Uie Uaited 
States, or in aoy department or officer thereof. 

Skct. 9. The migratioii or importation of anch persona as 
any of the States now existing ahall think proper to admit, Bhall 
not be prohibited by the Congreaa prior to the year one tbon- 
saiid eight hundred and eight, bnt a t&X or duty may be im- 
posed on Buch importation, not exceeding tea dollaia for each 
person. 

The privilege of the yirit of habeaa eorpv» shall not be sus- 
pended, unless when in oases of rebellion or invasion the public 
safety may require it. 

No bill of attainder or ez post /acfo law shall be paaaed. 

No capitation or other direct tax shall be laid, unless in pro- 
portion to the cenBUB or enumeration herein before directed to 
be taken. 

No tax or duty shall be laid on articlea exported from any State. 

No preference shall be given by any regulation of commerce 
or revenue to the ports of one Slats over those of another; nor 
aball veaaela bound to, or from, one State, be obliged to enter, 
clear, or pay duties in another. 

No money shall be drawn from the treasury, but in conse- 
quence of appropriationa made by law; and a regolar statement 
and account of the receipts and eipenditures of all public 
money shall be published from time to time. 

No title of nobility shall be granted by Uie United States; 
and no person holding auy office of profit or trust under tliem 
shall, without the consent of the Congress, accept of any pres- 
ent, emolument, office, or title, of any kind wliatever, from any 
king, prince, or foreign state. 

Skct. 10. No State shall enter into any treaty, alliance, or 
confederation; grant letters of marque and reprisal; coin 
money; emit bills of credit; make anything but gold and silver 
coin a tender in payment of debts ; pass any bill of attainder, 
expoat/acto law, or law impairing tbe obligation of contracts, 
or grant any title of nobility. 

No State shall, without the (xmsent of the Congress, lay any 
imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws; and the 
net produce of all duties and imposts, laid by any State on im- 
ports or expoi-ta, shall be for the use of the treasury of the 
United States; and all such laws shall bo subject to the revision 
and control of the CongreM. 
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Ko State shall, withont tiie consent of Congreaa, la; an; duty 
of toDnage, keep troops or ships of war in time of peace, enter 
into any agreement or compact with another State, oi: with a 
foreign power, or engage in war, unlesfl actuallj invaded, or in 
euch imminent danger as wiU not admit of delay. 

ARTICLE 11. 

Sect. 1. The exfloutive power shaU be vested in a Presi- 
dent of the United States of America. He shall bold his office 
during the tenu of four years, and, together with the Vice- 
President, chosen for the same term, be elected as follows : — 

Each State shall appoint, in aach manner as the Legislature 
thereof may direct, a numtier of Electors equal to the whole 
number of Senators and RepresentatiTes to which the State 
may be entitled in the Congress; but no Senator or Representa- 
tive, or person holding an office of trust or profit under the 
United States, shall be appointed an Elector. 

[The Ejectors shall meet in their respective States, and TOte 
by ballot for two persons, of whom one at least shall not be an 
inhabitant of the same State with themaelves. And they shall 
make a list of all the persons voted for, and of the number of 
votes for each ; which list they shall sign and certify, and trans- 
mit sealed to the seat of the government of the United States, 
directed to t^e President of the Senate. The President of the 
Senate shall, in the presence of the Senate and House of Rep- 
resentatives, open all the certificates, and the votes shall then 
be counted. The person having the greatest number of votes 
shall be the President, if such numtier be a majority of the 
whole number of Electors appointed ; and if there be more than 
one who have such majority, and have an equal number of 
votes, then the House of Representatives shall immediately 
choose by ballot one of them for President; and if no person 
have a majority, then from the five highest on the list the said 
House shall in like manner choose the President. But in choos- 
ing the President, the votes shall be taken by States, the repre- 
sentation fi-om each State having one vote ; a quomm for tliis 
purpose shall consist of a member or members from two thirds 
of the States, and a majority of all the States shall be necessat^ 
to a choice. In every case, after the choice of the President, 
the person having the greatest number of votes of the Electors 
shaU be the Vice-President. But if there should remain two or 
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more who have equal votes, the Senste shall choose from them 
by ballot the Vice-President, — Repealed bt/ Amendment XIL] 

The Congress taay determiDe the time of choosiDg the Elec- 
tors, and the day on which they shall ^ve their votes ; which 
day shall be the same throughout the Uuit«d SUtes. 

No person except a aatural-born citizen, or a citizen of the 
United Slates at the time of the adoption of this Constitution, 
shall be eligible to the office of President; neither ahall any pei'- 
son be eligible to that office who shall not have attained to the 
age of thirty-five years, and been foiirteen years a resident 
within the United States. 

In case of the removal of the President from office, or of his 
death, resignation, or inability to discharge the powers and 
duties of the said office, the same shall devolve on tbe Vice- 
President, and the Congress outy by law provide (or the case of 
removal, death, resignation, or inability, both of the President 
and Vice-President, declaring what officer shall then act as 
President, and such officer shall act accordingly, until the 
disability be removed, or a President shall be elected. 

The President shall, at stated times, receive for his services a 
compensation, which shall neither be increased nor diminished 
during the period for which he shall have been elected, and he 
shall not receive within that period any other emolument from 
the United States, or any of them. 

Before he enter on the execution of his office, be shall take 
the following oath or affirmation : — " I do solemnly swear (or 
affirm) that I will faithfull/ execute the office of President of 
the United States, and will, to the best of my ability, perserve, 
protect, and defend the Constitution of the United States." 

Sect. 3. The President shall be commander-in-chief of the 
army and navy of the United States, and of the militia of the 
several States, when called into the actual service of the United 
States; he may reqnii'e the opinion, in writing, of the principal 
officeE in each of the executive departments, upon any subject 
relating to the duties of their respective offices, and he shall 
have power to grant reprieves and pardons for ofEences against 
the United States, except in cases of impeachment. 

He shall have power, by and with the advice and consent of 
the Senate, to make treaties, provided two thirds of the Senators 
present concur ; and he shall nominate, and, by and with the ad- 
vice and consent of the Senate, shall appoint ambassadors, other 
public ministers, and consuls, judges of the Supreme Court, and 
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all other offlcen of the United States, wboee appoiiitmeata are 
not herein otherwise provided for, and which shall be establiahed 
by Ian ; but the Congresa may by law veet the appointment of 
auch inferior olGcera, as they thiak proper, in the President 
alone, in the courts of law, or in tbe beads of departmenta. 

The President shall have power to fill up all vacancies that 
may happen during the recess of the Senate, by granting com- 
missions which shall expire at the end of tbeir next session. 

SucT, 3, He shall from time to time give to the Congi'eas 
information of the atote of tbe Union, and recommend to tlieir 
consideration such measures as be sball judge necessary and 
expedient ; he may, on extraordinary occasions, convene both 
Houses, or eitber of them, and in case of dieagreement between 
tbem, with respect to the time of adjournment, he may adjoura 
them to such time as be shall think proper; he- shall receive 
ambassadora and other public ministera ; be shall take care tliat 
the laws be faithfully executed, and shall commission all the 
officera of the United States. 

SiCT. 4. The Praaident, Vice-President, and all civil officers 
of the United States, shall be removed from office on impeach- 
ment for, and conviction of, traaaon, bribery, or other high 
crimes and misdemeanors. 



ARTICLE III. 

Scot. 1. The judicial power of the United States shall be 
-Tested in one Supreme Court, and in such inferior courts as the 
Congress may from time to time ordain and establish. The 
judges, both of the Supreme and inferior courts, shall hold their 
offices daring good behavior, and ahall, at stated times, receive 
for their services a compensation, which shall not be diminished 
during their continuance in office. 

Sect. 2. Tba judicial power shall extend to all coses, in law 
and equity, arising under thU Constitution, tbe taws of the 
United States, and treaties made, or which aball be made, under 
their authority ; to all cases affecting ambassadors, other public 
ministera, and consnla ; to all cases of admiralty and maritimK 
jurisdiction ; to controversiea to which the United States shall 
be a party ; to controversies between two or more States, be- 
tween a State and citizens of another State, between citizens of 
different States, between citizens of the same State claiming 
lands under grants of different States, and between a State, or 
the cititena thereof, and foreign states, citizens, or subjects. 
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Id all caaeB afFectiag ambassadors, other public tninisteni, and 
consuls, and those in which a State shall be party, the Sapreme 
Court shall have ori^nal Jurisdiction. In all the other cases 
before mCDtioiied, the Supreme Court shall hare appellate juris- 
dictioD, both as to law and fact, with such exceptious, and uuder 
such regulations, as the Congress shall make. 

The trial of all crimes, except Id cases of impeachment, shall 
be by jury ; and such trial shall be held in the State where tbe 
said crimes shall have been committed ; but when not committed 
within any State, tbe trial shall be at such {dace or places as the 
Congress may by law have directed. 

Srct. 3. Treason against the United States shall consist 
only in levying war t^aiust them, or in adhering ^to their ene- 
mies, giving them aid and comfort. No person shall be con- 
victed of treason anless on the testimony of two witnesaes to the 
sune overt act, or on confession in open court. 

The Congress shall have power to declare the panishroent of 
treason, but no attainder of treason shall work corruption of 
blood, or forfeiture, except during the life of the person at- 
tainted. 

ARTICLE IV. 
Skct. 1. Full faith and credit shall be given In each State 

to the public acts, records, and judicial proceedings of every 
other State. And the Coogress may by general laws prescribe 
the mauner in which such acta, records, and proceedings shall be 
proved, and the effect thereof. 

Sect. 2. The citizens of each State shall be entitled to all 
privileges and immunities of citizens in tbe several States. 

A person charged in any State with treason, felony, or other 
crime, who shall flee from justice, and be found in another 
State, shall, on demand of tbe executive authority of the State 
from wM|b he fl<^d, be delivered up, to be removed to the State 
having ^iadiction of the crime. 

No person held to service or labor in one State, under the laws 
thereof, escaping into another, shall, in consequence of any law 
or regulation therein, be discharged from such service or labor, 
but shall be delivered up on claim of the party to whom such 
service or labor may be due. 

Sbct. 3. New States may be admitted by the Congress into 
this Union ; but no new State shall be formed or erected within 
the juTisdiction of any other State; nor any State be formed by 
the juDctJou of two or more States, or parts of States, without 
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the ooDsent of Uie Legislatures of the States conoaraed, as well 
as of the CoDgreas. 

The Congress sliall have power to dispose of and make all 
needful rules and regolationii respecting the territory or other 
property belonging to the Uuited Statos; and nothing in this 
Coiistitataon shall be bo construed as to prejudioe any claims of 
the United States, or of tmy particular S^te. 

Srct. 4. The United States shall guarantee to every State 
in this Union a republican form of gOTernment, and shall pro- 
tect each of them against invasion; and on application of the 
Ijegiglatnre, or of the Executive (when the Legislature canuot 
be convened), against domestic violence. 

ARTICLE V. 

The Congress, whenever two thirds of both houses shall deem 
it necessary, shall propose araendmenta to this Constitution, or, 
on the application of the Legislatures of two thirds of the several 
States, shall call a convention for proposing amendments, which, 
in either case, shall be valid to all intents and purposes, as part 
of tills Constitution, when ratified by the Legislatures of three 
fourths of the several States, or by conventions iu three fourths 
thereof, as the one or the other mode of ratification may be pro- 
posed by the Congress; provided that no ametidraent which 
may be made prior to the year one thousand eight hundred and 
eight shall in any manner affect the first and fourth clauses in 
the ninth section of the first article; and that no State, without 
its consent, shall be deprived of its eqoal suffr^e in the 
Senate. 

ARTICLE VL 

All debts contracted and engagements entered into, before the 
adoption of this Constitution shall be as valid against the United 
States under this Constitution as under the Confederation. 

This Constitution, and the laws of the United States which 
shall be made in pnrsoance thereof, and all treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land; and the jndges in every 
Stalfl shall be bound thereby, anything in the constitution or 
laws of any State to the contrary notwithstanding. 

The Senators and Representatives before mentioned, and the 
membera of the several State Legislatures, and all executive and 
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judicial offlcen, both of the United States and of the eerernl 
States, shall be bound bj oath or affirmation to sapport this 
CoDstitntioti; bat no religious test shall ever be required as a 
qualification to any office or public trust under the United States. 

ARTICLE VII. 
The ratification of the conventions of nine States shall be 
sufficient for the establbhment of this Constitution between the 
States so ratifying the same. 

Done in Convention, b; the unanimous consent of the Statea 
present, the seventeenth day of September, in the year of our 
Lord one thousand seven hnndred and eighty'Seven, and of 
the Independence of the United States of America the twelfth. 
ta SHttiuxs whereof we have hereunto subscribed our names. 

[Signed 1^] G©: Washisgton, 

Pretidl. and Deputy from Virginia, 
and by thirty-nine ddegatu. 
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ARTICLES 

IS ADDITION TO, AND AMENDMENT OP, 
THE CONSTITDTION OF THE UNITED STATES OF AMERICA. 



ARTICLE I. 
Congress shall make no law leapeoting an establisbmsnt of 
religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press, or the right of the people 
peaceably to assemble, and to petition the government for a re- 
dress of grievances. 

ARTICLE 11. 

A well regulated militia being necesBary to the aecurity of a 
free state, the right of the people to ke«p and bear orma shall 
not be infringed. 

ARTICLE m. 
No soldier shall, in time of peace, be quartered in any hooM, 
nithoat the consent of the owner, nor in tjme of war, but in a 
manner to be prescribed by law. 



ARTICLE IV. 
The right of the people to be secure in their persons, booMS, 
papers, and effects, against unreasonable searches and seigiures, 
shall not be violated, and no warrants shall issue but upon 
probable cause, supported by oath or affirmation, and particu- 
larly describing the place to be searched, and tiie persons or 
things to be seized. 
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ARTICLE T. 
No pereon shall be held to ooswer for a capital, or otherwise 
infamouB crime, uolesa on a presentment or indictment of a 
grand jury, except in cases arising in the land or naval forces, 
or in the militia, when in actual service in time of war or public 
danger ; nor shall any person be subject for the same odence to 
be twice put vn jeopardy of life or limb ; nor shall be compelled 
in any criminal case to be a witness against iiimself, nor be de- 
prived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use without just 
compensation. 

ARTICLE VI. 
In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State 
and district wherein tbe crime shall have been committed, which 
district shall have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the 
assistance of counsel for his defence. 

ARTICLE VII. 
In salts at common law, where the value in controversy shall 
exceed twenty dollars, the right of trial by jury shall be pre- 
served, and no fact tried by a jury shall be otherwise ro-aiam- 
ined in any court of the United States, than according to the 
rules of tbe common law. 

ARTICLE VHI. 
Excessive ball shall not be required, nor excessive fines im- 
posed, nor cruel aud unusual punishments inflicted. 

ARTICLE IX. 
The enumeration in the Constitution, of certain rights, ebs1l 
not be construed to deny or disparage others retained by tlie 
people. 

ARTICLE X. 
The powers not del^ated to the United States by the Consti- 
tution, nor prohibited by it to the States, are reserved to tba 
States respectively, or to the people. 
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ARTICLE XI. 

The JQdioial power of the United States shall not be oonstnied 

to extend to any Buit in law or equitj, commeDced or prosecated 

agoiuBt one of the United States by citizens of another State, oe 

by citizens or subjects of an; foreign state. 

ARTICLE XII. 

The Electors shall meet in their reBpectiTe States, and vote by 
ballot for Preaidetit and Vice-President, odc of whom, at least, 
shall not be an iDhabitaut of the same State with themselves ; 
they shall name in their ballots tbe person voted for as Presi- 
dent, and in distinct ballots tbe person voted for as Vice-Presi- 
dent ; and they shall make distinct lists of all persons voted for 
as President, and of all persons voted for as Vice-President, and 
of the nnmlier of votes for each, which lists they shall sign and 
certify, and transmit sealed to tbe seat of the government of the 
United States, directed to the President of the Senate; — the 
President of the Senate shall, in tbe presence of the Senate and 
Honse of Representatives, open all the certificates, and tbe 
votes shall then be counted; — the person having the greatest 
number of votes for President shall be the President, if such 
number be a majority of the whole number of Electors ap- 
pointed; and if no person have such majority, then from the 
persons having the highest numbers not exceeding tliree on the 
list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President. But in 
choosing the President, the votes shall be taken by States, the 
representation from each State having one vote ; a quorum for 
this purpose shall consist of a member or members from two 
thirds of the States, and a majority of all the States shall be 
necessary to a choice. And if the House of Representatives 
shall not choose a President, whenever the right of choice shall 
devolve upon them, before tbe fourth day of March next follow. 
iug, then the Vice-President shall act as President, as in the 
case of the death or other constitutional disability of tbe Presi- 
dent. The person having the greatest number of votes as Vice- 
President shall be the Vice-President, if such number be a 
majorityof the whole number of Electors appointed, andif noper. 
son have a majority, then from the two highest numbers on the 
list the Senate shaJl choose tbe Vice-President ; a qnomm for 
the purpose shall consist of two thirds of the whole number 
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of Senators, and n majority of the whole nnmber ahall be neces- 
sary to a choice. But no person coDBtitutionallj ineligible to 
the office of President shall be eligible to that of Vice-President 
of the United States. 

ARTICLE Xm. 
Sect. 1. Neither slavery nor iovoluntary servitude, except 

as a panisbment for crime whei-eof the party shall have been 
duly convicted, shall exist within the United States, or any 
place subject to their jurisdictioa. 

SxCT. 2. Congress shall have power to enforce this artiole 
by appropriate legistatioa. 

AETICLE XIV. 

Sect. 1. All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citisens of the United 
States and of the State wherein they reside. No Stete shall 
make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States ; nor shall any Stete 
deprive any person of life, liberty, or property, without due 
process of law ; nor deny to any person witbiu its jurisdiction 
the equal protection of the laws. 

Sect. 2. Representatives shall he apportioned among the 
several States according to their respective numbers, counting 
the whole number of persons in each State, excluding Indiana 
not taxed. But when the right to vote at any election for the 
choice of Electors for President and Vice-President of the 
United Stetes, Representatives in Congress, the executive and 
judicial officers of a Stete, or the members of the Legislature 
thereof, ia denied to any of the mate inhabitante of such Stete, 
being twenty-one years of age and citizens of the United States, 
or in any way abridged, except for participation in rebellion or 
other crime, the basis of represeiitetion therein shall be reduced 
iu the proportion which the number of such male citizens shall 
bear to the whole number of male citizens twenty-one years of 
age in such Stete. 

Sect. 3. No person shall be a Senator or Representative in 
Congress, or Elector of President and Vice-President, or hold 
any oEQee, civil or militery, under the United Stetes, or under 
any Stete, who, having previously taken an oath, asa member of 
Coi^ress, or as an officer of the United Stetes, or as a member 



„»^iOtK^ie 



THE UNITED BTATB8. xlv 

of anj State Legislature, or aa an esecative or judicial officer of 

any State, to support the Constitation of the United States, 
shall have engaged in insurrectioti or rebellion against the same, 
01' given aid or comfort to the enemies thereof. But Congress 
may, by a vote of two thirds of each House, remoTO such dis- 
ability. 

Sect. 4. The validity of the public debt of the United States, 
authorized by law, incladiug debts incurred for payment of 
pensions and bounties for services in Buppressing insurrection 
or rebellion, shall not be questioned. But neither the United 
States, nor any State shall asaame or p»y any debt or obligation 
incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave ; 
but all such debts, obligations, and claims shall be held illegal 
and void. 

Skct. fi. The Congress shall have poirer to enforce, by ap- 
propHate legislation, the provisions of this article. 

ARTICLE XV. 

Sbct. 1. The right of citizens of the United States to vote 
shall not be denied or abridged by the United States, or by 
any State, on account of race, color, or previous condition of 
servitude. 

Sect. 2. The Congress shall have power to eniorcQ this 
article by appropriate legislation. 
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cHapeke I- 

THE RISE OF THE.-AilSRICAN UNION. 

T" Independence. — The declaratiop -vhich severed the polit- 
ical conneotioQ between the thirteeb-Aiti.drican Colonies and 
the British Crown bears date July 4j £l£7S, and was made 
by the repreaentatives of the Colonies iaG^eral Congress 
assembled, severally empowei-ed by the req^ective Colouies 
to make it. By this manifesto the represerttati.ve? declare 
to the world that "appealing to the Supreme Jti^ge of the 
world for the rectitude oX our intentions, [we] "doj jii the 
name and by authority of the good people of thes^.Q^g- 
nies, solemnly publish and declare, tjiat these United-Col^-- 
onies are, and of right ought to be, fVee and independent 
States ; that they are absolved from all allegiance to the 
British Crown, and that all political connection betweea 
them and the state of Great Britain is, and ought to 
be, totally dissolved ; aad that, as free and independent 
States, they have full power to levy war, conclude peace, 
contract alliances, establish commerce, and to do all other 
acts and things which independent States may of right do." 
F<?r more than a year previous to this the Colonies bad 
been in the exercise of sovereign powers in hostility to 
the government of Great Britain, but without a repudia- 
tion of their allegiance ; and they now severally assumed 
the position of independent States, limited only by the 
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conceBsions of authority, mostly tacit, which they made 
to their general Congress. 

Colonial Legiglatiun. — Tbe people of the Colonies bad 
previ ously exercised a somewhat indefiuile power to make 
tlieir own laws, which was very general in some Colonies 
and greatly restricted in others. In all of them the pro- 
prietary or royaLfiflvernpr might defeat legislation by re- 
fusing his assent; and in some a council not chosen by 
the people formed a second legislative chamber, whose 
concurrence was necessary. Cpl<:uiial legislation was also 
sometimes null ified i n Engla»a ._ bj' the authority of an 
executive board or council, or by Parliament. Parliament 
itself also^exercise^,,, the 'Iwfeer to make laws for the 
Colonies, and in some'*^a£cs the power was conceded, 
though its exercise: "A particular instances was com- 
plained of as an 4t^e,* while in other cases the power 
itself was denied.'-, It was conceded that, in all matters 
of what may b^ 'dtliominated imperial concern, the com- 
mon legisl»ttjre^>t>f the I'ealm must legislate for all the 
dominioQ^-AlJ.the Crown, and that under this head fell 
the coDhq'evce of the Colonies with the mother country 
and nil*"- other nations and colonies. The mo st ^ yejre 
Jqtf^oes of the exercise of this authority were the 
•tf^v^ation Laws and the laws respecting manufactures 
in ftie Colonies, the general purpose of which was to sub- 
ject the commerce and manufactures of the Colonies to 
such regulations and restraints as should be beneficial to 
the commerce and general business interests of the mother 
country. iL.gaa.jever disputed that the Colonies , lik e 
all,other. portions of the British dominions, ihnslTecessa- 
rily come under the control of the Crown and tbe Parlia- 
ment in respect to all tbeir foreign relations ; and, though 
Indian affairs were for the most pait left to the control 
and man^ement of colonial anthorities, yet these also 
were brought under imperial control to any extent that 
to tbe home government at any time seemed politic or 
desirable. 
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-iC The distinct glaim of a ri^bt in the Colonies to make /■if 

their own laws was not^ made unti l _ Parl iament ary' le gisla- Q , 
tion appeared to threaten oppression. Tiie first actual re- 
sistance wbich assumed general importance was when an - 
attempt was made to impose internal taxation by authority 
of the imperial Parliament. The proposed taxes were not 
in themselves a serious burden, and might possibly liave 
passed uncballenged, if it had been certain that the tax law 
was not to be the herald and the pioneer of others of a dif- 
ferent sort, and which would touch the colonists in particu- 
lar in which they were even more sensitive than in respect 
to their pecuniary interests. The power which could tax 
New England could impose an episcopal hierarchy upon it, 
and the disposition to do this, not only in New England 
but in New York, had often manifested itself to an extent 
that excited the most serious alarm . What vital powers of 
sovereignty in respect to American concerns might be as- 
serted and exercised, no one could foresee ; and the tax 
laws were therefore resisted rather as the representatives 
of unknown dangers than for the burdens they imposed. 
The governmen t for a_ti.iie abstained from pushing \t»^f^^ 
claims to an extreme, hut, lest its doing so might be - 
understood as an assent to the claims of the Colonies, 
Parliament, when repealing the Stamp Act, which had 
been rendei-ed abortive by the resistance of the people, 
took occasion to assert an unqualified right to legislate for 
the Colonies on all subjects whatever.' This claim after- 
wards assumed practical form in an attempt to collect a ' \. 
ta x on t ea imported for consumption in the Colonies. '■: 
The levy of the tax was resisted as an invasion of the 
undoubted rights of Englishmen, who, in taking up their 
home in the Colonies, bad not lost their right to the 
protection of the ancient laws of the realm. In Massa-^, 
chusetts and New York eai^oes of the taxed tea were 
destroyed hy armed mobs ; in Maryland the importer was 

I Pitkin, Hist of U.S, ch. 6 i FrothiDgbam, Rise of the Bepublic, 
ch. 5, 6. 
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compelled to set fire to the vesBel by means of whldi he 
had offended, and in other colonies the taxed commodity 
was either refused a lauding, or not suffered to be sold 
after the binding had been effected ; and the tax lair was 
by these means completely oullified.* 

Iiiberty a Birthright. — The resistance in the cases 
mentioned, and in some others, was grounded on th e claim 
;- ,that the colonists, as Englishmen, accord ing^ cne UonsU- 
^ tution of the realm, were entitled to certain rights which 
the government was attempting to OTerride by the exercise 
of tyrannical power.* The evidence of these rights was to 
, be found in part in ceitain historical documents which in 
'^both England and America had been looked upon and re- 
vered as the charters of liberty. The Brat of these was 

Magna Charta, extorted from King John in 1215, as a TIT 
restriction upon what was then an almost onlimited kingly 
power i the most im portant prov jaion o f which was, that 
"No freeman shall be taken or imprisoned or disseized 
or outlawed or banished or anyways destroyed, nor will 
the King pass upon him or commit him to prison, unless 
by the Judgment of his peers or the law of the land." In 
the same instrument i s for eshadowed parliamen tary taxa- 
tion in the clause which requires the common consent of 
the realm to the levy of unusual burdens.' Grounded 
upon this charter the fabric of constitutional liberty was 
slowly and patiently erected ; parliamentary institutions 
acquired form and strength under the House of Lancas- 
ter ; and though the promise of a regular administration of 
the law was as often violateil as kept, the right of the sub- 
ject to its benefits was never surrendered, and at length, 
at the beginning of the reign of Charles I., it received 
thrther assurance and confirmation in the royal assent to 

1 FrothlDghstn, RiM of the Bepublic, cb. d; Pitkin, Hiat.ofU.S., 
ch. 7. 

* Pitkin. HiaL of U. S., ch. 3. 

• Blackstone's Chupteri ; 4BlCom.434; Story on Const, 5 177B; 
Stobbi, Const Uist, cb. 12; Cooley, Couit. Dm., cli. U. 
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The Petition of Right} — By this petdtion it was prayed, /, ' ■ 
among other things, " that no man be compelled to make > ' „ 
or yield any gift, loan, benevolence, tax, or such like >^ ^ 
charge, without common consent by act of Parliament; 
that none be called npon to make answer for reAisal so to '7 
do ; tjiat fi-pcmen be imprisoned or disseized only by the 
law of the laud, or by due process of law, and not by the 
king's special command without any chaise." In the next 
reign was enacted 

The Habeas Corpus Act,^ the purpose of which was to 
^ve speedy relief from all unlawful imprisonments, and 
to enforce upon judicial and other officers the duty of 
deliverance. The fourth of the great charters of English 
constitutional liberty was 

The BiU of BigfUs,* which embodied in statutory form 
the principles enumerated in the Declaration of Bights 
presented by the Convention Parliament to the sovereigns 
called by that body to the throne on the Revolution of 
1688. The purpose of this act was to enumerate and 
reaflBmi such rights of the people as the House of Stuart 
in any of its reigning representatives had set aside, en- 
croached upon, or ignored. 

The Common Law. — The charters above mentioned 'A^ 
declared general principles, but tlie common law was the.'*. ''■' 
expositor of these, and the extent of the protection they ■■ 
should give could only be determined by its rules. That 
law was the growth of many centuries ; its maxima were 
those of a sturdy and independent race of men, who were ' - 
accustomed in an unusual degree to freedom of thought "'i^ 
and action, and to a share in the administration of public 
affairs.* So far as they declared individual rights, they 
were a part of the constitution of the realm, and of that 
" law of the land " the benefit of which was promised by 

1 8 Ch, I., ch. 1 (1828). ' 31 Ch. II, ch. 2 (1879)- 

» 1 Wm, & M«i7, Sea. 2, ch. 2 ( 1686). 

• CdtHej, Cooit. Lim., 6th ed., p. 33, Van Ne» c. Pacard, 2 Pet. 
137, 141. 
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the charter of King John to every freeman. They were 
jDodified and improved f rom age to age, by changes in 
the habits of thought and action among the people, by 
modiflcations in the civil and political state, by the 
viciasltudes of public affairs, by judicial decisions, and by 
statutes. 

The colonista claimed t hat this code of Ian accompanied 
them, as a standard of right and of protection in their emi- 
gration, and that it remained their Ian, excepting as in 
some particulars it was found unsuited to their circum- 
stances in the New World. Relying upon it, they had 
well known and well defined rules of protection; without 
it, thej' were at the mercy of those who ruled, and, whether 
actually oppressed or not, were without freedom.^ 

Violations of Constitutional Jiighi. — The complaints 
of violation of constitutional right were principally directed 
to fonr points: — 1. Imposing taxes without the consent 
of the people's representatives. 2. Keeping upstanding 
armies in time of peace to overawe the people. 3. Denj- 
ing a right to trial by a jury of the vicinage in some cases, 
and providing for a transportation of persons accused of 
crimes in America for trial in Great Britain. 4. Expos- 
ing the premises of the people to searches, and their per- 
sons, papers, and property to seizures on general warrants. 
If Americans were entitled to the constitutional rights of 
Englishmen, it was unquestionable that to these particu- 
lars their rights were invaded ; but the imperial govern: 
ppnt. (jpnipij that the colonists could claim rights as against 
the exercise of its powers. 

Independence. — The sovereignty passed for ever from the - 
British Crown and Parliament when the war of the Revo- 
lution was actually b^un, waged on the one side by tlie 
government of Great Britain to reduce the colonists to 
submission, ond directed on the other side by a Continental 

' "Not the man slone who fc^a, but who la exposed to tyranny, 
ii wit^iout t^ee'lom." — Sir WilU&m Meredith, quoted in Life of Ire- 
dell, 1. 212. 
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Congress which asanmed the aovereign power of contact- 
ing belligerent affairs. This great fact was not perceived, 
and indeed not assured, for more than a year, and it was 
then proclaimed to the world in the solemn docQuient 
known aa the declaration of Independence , and which has 
already been mentioned. 

Jn prononncing the dissolution of the political bondg 
with the mother country, the signers of tJiis instrument 
licclare that '^ we hold these truths to be self-evident, that 
all men a re create d equal ; that they are endowed by their »i.^JUu; 
Creator with wrtain ij palipniihlft riphta ; that among these -'lAk-t^- 
are life, liberty, and the pursuit of happiness; that to 
secure these rights govern ments are instituted among men, i'-yttJt} 
deriving their Just powers from the consent of the gov- 
erned ; that whenever any form of government becomes eu'-^t-i'; . 
destructive of these ends, it is the right of the people 
tn alter or to abolish it, and to institute a new govern- 
ment, laying its foundation on such principles, and oi^n- 
izing its powers in such form, as to them shall seem 
most likely to effect their safety and happiness." And 
proceeding to an enumeration of the grievances which /'-t^,. i 
justify their action, they close by declaring the dissolution 
of the ties that bind the Colonies to the British Crown, 
and asserting their independence in the terms already 

Revolutionary Oovemment. — The government of the 
Union under the Qi^ Ti^jnental Conyreas was strictly revolu- 
tionary in character, and was constituted by an acquies- , .,' 
cence of the people and the several States in the ej£j;dse "' - , 

tjj t.hf nnnjTrpim nf ivrtiiln iinjjpfinwl ["""ffj ^f f^a^^rol v 

concern, the chief of which were the power to declare war, 
to conclude peace, to form alliances, and to contract debts 

1 Cnrtia, Hiatory of the Constihitlon, cli«p. S. This anthop well 
taji ; " The body b; wliich tbia alep was taken conatituted the actual 
government of tlie nation at the time, and ita membera had been 
direutlj Invented with competent leglalBtive power to take it, and had 
alio been ■peciallj' inalructed io to do." (p. Ql.) 
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on the credit of the Union.* The gOYfirnmcutB of the bct- 
eral StntcB were also at first revolutionary, but their pre- 
vious organization was anch that the war disturbed them 
hot little, and modified forms more than snbetanoe. All 
(^''N, of them had local govemmeDta and the common law, which 
-i^rpmained undisturbed; all of them had legislative bodies, 
which continued to perform their functions, but without 
the rec<^nition of the pre-existing executive authority. 
y,^" The States, however, soon proceeded to adopt format con- 

., .''"^^^titutions, apportioning, defining, and limiting the powers 
'/, of the several departments of government, and with two 
'■ exceptions they had completed this work before indepen- 
dence was acknowledged by Great Britain.* The liberal 
charter grant p-d f^ Rhflrir '"'"""^ by Charles II. in 1663 
was found sufficient for the purposes of a free common- 
wealth, and was tacitly adopted as the constitution of the 
Stalfi, and remained such for two tJiirds of a centurj'.' 
The ^hnrtj-r pf rj^nni>ptin\\. (fas uot Superseded by a con- 
stitution until 1818. 

But a merely revolutionary government could not long 
answer the purposes of the Union. The powers of the Con- 
tinental Congress having never been formally conferred, 
or indeed ^reed upon, by the States, that body was 
re garded by the people and by t h e State authorities as an 
advisory bod^^^lS^Than as a government, and the pres- 
sure of external necessity determined the degree of obe- 
dience its commands or advice should receive. In most 
important matters t hey were often disregarded, and the 
Confederation seemed at the point of falling to pieces for 
the waut of a legal bond of union and of legal power to 

' Carlis, Rlat otConit., cli. 1, 2. 

' See Mr. Btuicmft's admirable chapter on "The Riie of Free 
Common nealthB," Hi»t. of U, S., vol. x. ch. 10; Centennial ed., vol. 
vL cb. 46. 

■ Of the original States, Delaware, Maryland, New Hampsbire, 
New JerMj, North Carolina, Pennaylvania, South Carolina, and Vir. 
)C<nla adopted const! ttitloiit In 1770, Georgia, and New Tork in 177T, 
Haaaacboaettf in 1780, and Bbode Iiland in 1B42. 



D,g,t,.?<ib, Google 



RISE OP XHB AMBBICAN UlflON. 11 

compel tbe perfonosDce of duties owiog to it by its Bereral 
members. 

Articlet of Confederation, — This evil it was songbt 
to remedy by '^Articles of Confederation and Perpetual 
Union," prepared by the Congress and snbmitted to the 
P'ViPlf JP 1777. and ratified aubaeqnently b^- re preae nta- 
^}vea of thn Stat^g empowered by their reapective legis- 
latures so to <Io.^ 

These Articles declared that "Each State retai ns it« 
sovereignty, freedom, and independence, and every power, 
jurisdiction, and right which is not by this Confederation 
expressly delegated to the United States in Congress as- 
sembled;" that " The said States hereby severally enter 
into a Srm league of friendship with each other, for their 
common defence, the security of their liberties, and their 
mutual and general welfare, binding themselves to assist 
e&ch other against all force offered to, or attacks made 
upon them, or anj' of them, on account of religion, sov- 
ereignty, trade, or any other pretence whatever ; " and J^ 
that, "for the more convenient management of the general '^ 
interests of the United States," delegates from the several 
States shall meet in a Congress, in which each one shall 
have an equal vote. 

They further declare d that " _ 

Bent of the United States in Congress assembled, shall 
send any embassy to, or receive any embassy &om, or 
enter into any conference, agreement, alliance, or treaty 
with any king, prince, or state ; " that " No two or more 
States shall enter into any treaty, confederation, or alliance 
whatevei- between them without the consent of the United 

1 CuTtii, Hist, of th« Contt., cli. 6. All the Statei except two 
nitiAed the Article* la 1TT8 ; Delaware delated till the next year, 
and Maryland till 1781. Tlie delaf in the caae of Maryland was for 
the purpose of obtaining a permanent and saCiifacCorj settlement of 
the claima to Weitem iands, and is fnlly eiplained in the monog;raph 
of Dr. H. B. Adams of Johns Hnpkiai Cniversitj, read before Uia 
Blar/land Historical Sode^ (1878). 
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States in Congress assembled ; " that " No State shall lay 
Any imposts or duties which may interfere with any stipu- 
lations in treaties entered into by the United States in 
Congress assembled, with any king, prince, or state ; " 
that " No State, shall engage in any war without the con- - 
sent of the United States, in Congress assembled, unless 
sncb State be actually invaded by enemies, or shall have 
received certain advice of a resolution being formed by 
some nation of Indians to invade such State, and the 
danger is so imminent as not to admit of a delay till the 
United States in Congress assembled can ba consulted ; " 
and that except in sucli cases " the United States in Con- 

^(j_j,_^ gress assembled shall have the exclusive right and power 
oT defermitirng on peace and war;" also of sending and" 

[si It t^ receiving ambassadors, enteriiig into treatie s and alli- 
ances, establishi ng rul e s and courts for tlie determination 
of cases of capture and prize , granting letters of m iirque 
and reprisal in time of peace, and appointing Qyiiita^^r_ 



-^-H^ 



the trial o f niraeies and felonies committed on tlie liigh 



Also that the United States in Congress assembled 
'7^*«^s'"'l' ^^ the last resortj jn appeaj in all disputes and differ- 
ences between two or more States concerning boundary. 
Jurisdiction, or any other cause whatever. 
— The United States in Congress assembled were also^-yr- 

:;5_1 empowered to borrow monej-, or emit bills on the credit ' 

^V(^ of the United States, to build and equip a navy, to agree 

^Tt upon the number of land forces, and to make requisitions 

'' tz^ upon each State for its quota, in proportion to the number 

■ ^ of white inhabitants of such State, but with the right to 

)!'■ vary from this quota when the cireumatances rendered it 

proper. 

The deleyates in Congre ss were to he maintainml by 
their States respectively; but it was declared that " All 
charges of w ar, a nd all other expenses^ that^ shall be in;:. 
f^rii-ppiWnr tiip ■j'^tflTTl"" '^''r""'^ "■■ general pelfarej and 
allowed by the United States in Congress assembled, shall 
be defrayed out of a common treasury, which shall j>e~ 
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gupplied by the several States io proport ion to the value 
of all land within e ac h State| grantea to or Burveyeci i'or 
any person, as such land and the buildings and improve- 
ments thereon shall be estimated, according to such mode 
■ as the United States in GoDgrcas assembled shall from 
time to time direct and appoint." The United States io ^ 
Congress assembled were given the right and power of ^~\ 
regulating the alloy and value of coin struck by their own ? 

authority or by that of tbe respective States, of fixing the 
standard of weights and measures, and of establishing and 
r^ulating poslioffiees and postage. 

It was further declared, that " The United States in _ 
Congress assembled shall never engage in a mar, nor grant '* j 
letters of marque and reprisal in time of peace, nor enter " <, . 
into any treaties or alliances, nor coin money, nor regu- ' ' . ^ ' 
late the value thereof, nor ascertain the sums and expenses < ^ ■ 
necessary for the defence and welfare of the United States, 
or any of them, nor emit bills, nor borrow money on the 
credit of the United States, nor appropriate money, nor 
agree upon the number of vessels of war to be built or 
purchased, or the number of land or sea forces to be raised, 
nor appoint a commander-in-chief of the arm}' or navy, 
unless nine St ates assent to the same ; nor shall a ques- 
tion on any other' point, 'except for adjourning from day to ^'».' 
day, be determined, unless by the votes of a majority of 
the United States in Congress assembled." 

The Congress was empowered to ^i>point_an executive 
cymmittae . consisting of one from each State, to sit during 
the recess of Congress, who would be authorized " to exe- 
cute such of the powers of Congress as the United States 
in Congress assembled, by the consent of nine States, shall, 
from time to time, think expedient to vest them with." 
It was declared tha t the United States and the public faith 
were solem nl y pledged ftiv th e publ ic debts previouaJy con-" 
tntcted by authority of Congress ; that the States should 
abide by all the determinations of the Congress on all 
questions by the Confederation submitted to that body ; 
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^*^d that " Thn Artinl^p nf flija ConfedB ratJon shall be in- 

j vjoli^hly nha^rvpH i^ ev^Ty State, aod the Union eh&ll be 

V(^ perpetual ; nor shall any alterallon at any time hereatter 

*■<,' be made iu any of tliem, unless such alteration be agreed 

"v.to in a Congress of the United States, and be aiterwards ■ 

confirmed by the legislatures of every State." 

Failure of the Confederation. — The defecto ia the 
'f'-^^--^ , Confederation were such as rendered speedy failure inevi- 
^ table. It accomplished a temporary purpose in a verj- im- 
perfect manner, but it was impossible that it should do 
more. The Confederation was given authority to make 
laws OD some subjects, but it had no power to compel 
obedience ; it might enter into treaties and alli&iic^s which 
the States and the people could disregard with Impunity ; 
it might apportion pecuniar^' and military obligations 
among the States in strict accordance with the provisions 
of the Articles; but the recognition of the obligations 
must depend upon the voluntary action of thirteen States, 
all more or less jealous of each other, and all likely to 
recognize the pressure of home debts and home burdens 
sooner than the obligatiooa of the broader patriotism in- 
volved in fidelity to the Union ; it might contract debts, 
but it could not provide the means for satisf^'ing tbem ; in 
short, it had no power to levy taxes, or to regulate trade 
and commerce, or to compel uniformity in the regulations 
of the States; the Judgments rendered in pursuance of its 
limited judicial authority were not respected by the States ; 
it had no courts to take notice of infractions of its author- 
ity, and it had no executive. A further specification of 
-1- . defects is needless, for any one of those mentioned would 

''-;," have been fatal, " Obedience is what makes government, 
-' . . ,' . and not the names hj- which it is called ; " ' and the Con- 
" federation had neither obedience at home nor credit or 
respect abroad. The people was one in promising and 
thirteen when performance was due, and it became at last 



> Burk^ Speech on Conciliation with America. 
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difficult to enlist sufficient interest in its proceedings to J"^^ 
keep up the forms of government through the meetings of " - ' 
Congress snd of the executive committee.' 
\Jf(f Tbt (JonstUuiional Convmtion. — In February, 1787, a ^ 
_ resolution was adopted bj' the Congress reuommendiiig a ■']/ 
convention in Philadelphia, in the May following, of dele- "^^ ; 
gates from the various States, " for the purpose of revising ' ^t^ 
the Articles of Confederation, and importing to Congress ,,' 

and the several LegisLatures such alterations and provisions 
ttterein as shall, when agreed to iu Congress and confirmed 
by the States, under the Federal Constitution be adequate 
to the exigencies of government and the preservation of 
the Union." This was in strict conformity with the pro- 
vision for amendment contained in the Articles, and was 
acted npon by all the States except Rhode Island, which 
alone sect no delegates . T[|^ rnnvpnt.it^n when it met, 
after full consideration, (j gterp iiied that alterations in and 
atnendments to the Articles would be inadeqhate to the 
purposes of government, and proceeded to recommend a 
new Constitution, and to provide that '< The ratification of 
the conventions of nine States shall be sufficient for the ^'^ 
establishment of this Constitution between the States so , ', "^-.^ 
retiring the same." As this was in disrega rd of the jiro- ? *• v 
KiaiouJiiJjbg.^rUcIcs of Confederation, which requii-ed the ■ '■- ' 
assent of every State, it was a revolutionar}' proceeding,^ 
and could be justified only by the circumstances which 
had brought the Union to the brink of dissolution. 

Its revolutionary character appears more distinctly from - 
the action under it, since eleven States only had ratified j 
the Constitution when the government was organized in, s. - 

• The reaBom for the failnre have been dwelt npon at length by 
mauj irritera, pkrticularlj' Story on Coiut., ch. 4 ; Pithin, HUt. of ' 

U. 8., ch. 17 ; Curtia, Hist, of the Conat,, book 2 ; Von Holat, Const. 
Uiat., ch. 1; and Madiion, Hamilton, and Jay, in the Federalist, and 
Joitke Wilson in hia lecttires. 

> Van Buren, Political Parties, p. SO; Federallat, No. 43, by 
HadiioB. 
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pursuance of its provtsiona,' and the remaining t wo, North 
rarqiinq and Rhode Island , were for a time excluded from 
the Union. Both f^&vB tlicir aesc nt. however, and became 
members of the Union, the first in November, 1789, and 
\ the other in May, 1790. 

Sovereignty of the States. — The term sovereignty in 
its full sense imports the supreme, absolute, and unoon-TX 
trallable power by which any independent state is gov- 
erned.' From what has already been said it appears that, 
although the States were called aoveretgn and independen t 
in the Declaration of Independence, they . were never m 
their Individual character strictly so, because they were 
aFways, in respect to some of the higher powers of sover- 
eignty, subject to the control of some common authority, 
and were never separately recognized or known as mem- 
bers of the family of nations. This common authority 



, the Crown and Parliament of Great Bntain 
second s the Revolntionary Congress ; third , the Congress 
of the Confederation ; and Vw length t he government 
-.V-- formed under the Constitution. The powers of these dif- 
' (^ . fered greatly, but in one most important particular there 
was uniformity,: each had eontral of affairs of war for all 
the Colonies or States, and of all intercourse with foreign 
nations. Only North Carolina and Ebode Island are to 
be considered exceptions to this general stat ement : these 
fonhe Tittle time wTuTeThey were~excluded from the Union 
by their neglect to ratify tlie Constitution were relieved 
from all common authority, and became wholly inde- 
pendent It is to be said of them, however, that they 
remained in that condition for a period bo brief that as 

» JI«rch 4, 1789, » 
KovernmeDt, but it wi 
following month, 

s BurlamaqBi. Politic. Law, cb. 5 ; 1 Bl. Com., 49 ; Slory on Conit, 
S 207 ; Wheat. Int. Law, pt. 1, ch. 2, | 6; Austiii, Prov. of JuriB., 
cb. 6 ; Chipman on Got.. 137. 
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aovereignties they neither obtained nor sought for recog- 
nition by foreign nations.* 

£ili of Jiighta. — The leveral charters of Engli sh liberty 
to whic h reference has already been made had been mucb 
relied^^n by the American people in the controversie* 
resulting in independence, and tbeir clear assertion of 
individa&l rights was of inestimable value in inspiring the 
people to reaiet tyrannical action of tbe government. 
Each of these charters had been more speciflc and enlarged 
in its provisions than that which preceded, and it might 
have been expected that the popvention of 1787 w ould 
have followed tbe examples, and that in their completed 
work would have been fonnd a clear und full enumeration 
of those rights which were deemed indefeasible, and which 
might lawfully be asserted against the government itself. 
The impoitance of this, however, did not impress itself on t, 
the minds of the members of that body.' The Constitu- ,,, 
Uon did indeed insure the benefits of the habeas corpus ; 
it precluded constructive treasons ; it prohibited bills of 
attainder a nd ex post facto laws ; and it provided for the 
trial of criminal accusations b j' ju j-y ; but there was no 
attempt at a systematic enumeration of fundamental rights, 
and the absence of Ijijs .was made a gi'ound of persistent 
o pposition to the r atific atig a of the Constitution, Some 
of the leading States, indeed, were onlv induced to ratify in 
reliance upon a bill of rights being added to the Constitu- 
tion by amendments,* and tliis was done in eight articles, 
which were proposed and adopted as speedily as the neces- 

1 Life and Writings of A. J. DallM, 200-207 ; Von Holit, ConiL 
Hist., cb. 1 ; ChiBliolm i>. Georgia, 2 Dall. 419, 470, per Jaj, Ch. J. ; 
Teiai V. Wliite, 7 Wall. 700, 724. 

■ For Teaions that might be nrged againtt it, lee Fedenliit, No. 
84 ; compare Jeffenon'B Works, vol. iii. pp. 4, 13, 101, vol. li pp. 3^9, 
S5B ; Life of Madison, b; Hires, toI. ii. p. 38 ct ttt). ; Hamiltoo's Hiit 
of the Repabitc, vol. iv. p 23. 

* See the recommendationi by Matsachosetts, South Carolina, 
New HatDpghlre, Virginia, New Tork, North Carolina, and Rhode 
bland, \a Elliotfs DebalM, i. 82^SS1. 
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sary forms could be gone through with. For tt proper 
understand iDg of these provisions it is essenti&l to keep in 
mind that their purpose^ as well as that of similar pro- 
visions in the original instrument, was to put it out of the 
power of the governmeot now being created to violate the 
fundamental rights of the people who were to be subjected 
to its authority. Thev oonstitute limitations , therefore, 
upon the power of Uie Federal government onlj'. The 
eaceptions tA this general statement are only of those few 
cases in which the States are named, and the exeruise of 
certain powers by them expressly prohibited. For exam- 
ple, when the Constitution, in Art. I. § 9, declares that 
"no bill of attainder or ex pott facto law shall be passed," 
it is still necessary, in order to extend the prohibition to 
the States, to provide, as is done in the next section, that 
'' no State " ^11 pass such a bill or law. To state tiie 
I rule of construction concisely , it is this : The restrictions 
I impoaed upon government by the Constitution and its 
amendments are to be understood as reatriutions ouly upon 
the government of the Union, except where the States are 
expressly mentioned.* 

> Barron v. Baltimore, 7 Pet. 248 ; Smith v. Marjlwid, 18 How. 
71; Pervear v. Co mmon wealth, 5 Wall. 476; Twitchell v. ComiDon- 
veAlth, 7 Willi. S21; Jastice* v. Murray, S Wall. 274; £dwsrdi e. 
Elliott, 21 Wall. 682; Walker n. Sauvinet, 92 U. 8. 60 ; - Freiier b 
UUnoii, lis U. 8. 262; Si^et v. niiooii, V2S U. S. 131. 
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CHAPTER II. 

DEFINITIONS AND OBNBBAL FBINCIPLEB. 

Ifalion and State. — A state may be defined to be a 
body politic or eociet^' of men united together under 
common laws for the purpose of promoting their mutaal 
safety and advantage by the joint efforts of their com- 
bined strength.' The term is often employed as import- 
ing the ftamfi t idin g with niLti gn ; but the latter is more 
nearly synonymous with people , and while a single state 
may embrace several diSerent nations or peoples, a sin- 
gle nation will sometimes be so divided politically as to 
constitute several states. 

In the following pages the word /Sfofce wjll Bomf-tj fin'B , 
tm f tnplovRd in the general sense above expressed, but 
more commonly it will refer to the several members of 
the American Union, while the word Nation will be applied i 
to the whole Jiodi_ of_the _geople coming under the juris- 
diction of the feder al government"! ' " I 
T^»— A^iState is either sovereign or depe ndent. It is sover- 
eign when there resides within itself a supreme and 
absolute power, acknowlet^ng no superior, and it is de- 
pendent when in any degree or particular its authonty 
is limited by an acknowledged power elsewhere.* It is - 
Immaterial to this definition whether the supreme power 
rep<»es in one individual, or one body or class of individ- ,, 

1 Tiittel, b. 1, ch. 1, 5 1 ! WhesL Int. L«w, pt. 1, ch. 2, g 2 ; Story 
on Const., g 207 ; Biirlamaqui. PoL Law, ch. G ; Coolejr, Const. Liru., 1. 

' Vattel, b. 1, ch. 1, § %; Chipmui on Oovernment, IST; HaUeck, 
lot Law, 66. 
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uals, or in the whole body of the people ; whether, In 
other words, the government ia a monarchy, an aristoc- 
racy, a republic, or a democracj', or any combination of 
these ; for the form only determines the methods in which 
sovereign powers shall be exercised. 

All civilized states recognize a body of rules or laws 
which is called the Law of Nations, and the rules are 
either rules of publ ic iptematio nftl law , as thej' relate to 
and regulate the iotercoui-se of states with each other, or 
of pri vate in ternational law , as they define and protect the 
rights, privileges, and obligations of the citizens or sul> 
' jects of one state passing into another, or owning prop- 
I ert}', making contracts, or conducting operations that may 
I be governed by the laws of another. In contemplation of 
jthe law of nations, all sovereign stat eajtre and^us^t be_ 
I e gnal in ri ghts, since from the verj' definition of sovereign 
I state it IS impossible that there should be in respect to it 
/ any political superior. 

In theory sovereignty must be a unity, and the_sgv- 
erei^^. of-a. state must extend to all the subjects of 
government within the territorial limits occupied by the 
associated people who compose it, eo that the dividing 
line between sovereignties must be a territorial line. In 
the law of nations for tiie purposes of international inter- 
course some encroachment upon the theory is admitted, and 
the sovereign tj' of one state is proj'ecl«3~within the juris- 
diction of another, so as to retain within its rule its am- 
bassadors and ministers resident abroad, and its ships of 
war in foreign ports. In American constitutional law a 
peculi ar system is established ; the powers of sovereignty 
being classified, and some of them apportioned to the gov- 
ernment of the United States for its exercise, while others 
are lefl with the States. Under this apportionment the 
nation is possessed of supreme, absolute, an d uncontro l- 
lable power in resjtect to cei-tain subjects throughout all 
the States, while the StatesTiave _^he_like unqualified 
power, within their respective limits, in respect to other 
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subjects-^ Over certain other siibjec^a Qie States have a 
qualifletj dependent or defeasible power, inasmuch as Uieir 
action is liable at any time to be overruled, and their 
powers to Income dormant, by the exercise of a superior 
power which is conferred upon the nation over tbe same 
, snbjects.* 

ConslittUiort, — The term conttitu tion ij^ nv hfi H^flnpHfj 
as the body of rules and maxims in accordance with wbiuhU 
the powers of sovereignty are habitually exercised.* Af 
constitution js valuable in proportion as it is suited to the I 
circumstances, desires, and aspirations of the people, ana ) 
as it contains nithin iteelf tbe elements of stability, per- 
manence, and security against disorder and revolution. 
Although every state may be said in some sense to have 
a constitution, the term comiitutiOita l gopgfwwe wf is only 
applied to those whose fuuHamental rules or maxims not 
only define how those shall be chosen or designated to 
whom the exercise of sovereign powers shall be confided, 
but also impose efUcient restraints on the exercise for tbe 
purpose of protecting individual rights and privileges, and 
shielding them against any assumption of arbitrary power.' 
The num be r^of^n£h govern me n ts i s not as yet great, bot 
is increasing. 

A constitution may be written ox np—w'ttan If unwrit- 
, t^n, there may still be laws or authoritative documents 
which declare some of its Important principles ; as we 
have seen bas been and is still the case in England. The 
weakness of an unwritten constitution consists in this, 
that it Is subject to perpetual change at the wUl of the 

■ License Ca«e«, 6 How. 604, 688; Ableman v. Booth, 21 How. 606, 
C16 ; United States a. Cruikshnnks, 92 U. S 642 ; Barbier v. Connoll?, 
IISU. S. 2T; Muglerv. Kaniaa, 128 U. 8. 62-11 Ejdd v. Pearson, 128 
U. 8.1. 

- Cootej V. Warden!, kc, 12 How. 269 ; Habile v. Kimball, 102 
V. S. eei ; Willamette Bridge Co. v. Hatch, 126 U. S. 1 1 Mnrgan's 
S- 8. Co. V LouUiRnH, IIB U. S. 466 ; Smith v Alabama, 124 U.S. 466. 

■ Dner, Conat Juria , 26 ; Coolej, Const. Lim , 2. 

* Calhoun, DUqniiltion on OoTenuneDt, Worki, i. 11. 
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law-making power ; and there can be no security ag^nst 
such change except in the conservatisni of the Uw-making 
authority, and its political responsibility to the people, or, 
if no such responeibility exists, then in the fear of resist- 
ance by force. Jn America the lead ing principle of consti- 
tutional liberty has from the first been, that the sovereignty 
reposed in the people ; and as Uie people could not in their 
collective c&pacity exercise the powers of government, a 
written constitution was by general consent agreed upon 
in each of the States. T [|hw. t^atitutions create depart- 
ments for the exercise of sovereign powers ; prescrilie the 
extent of the exercise, and tlie methods, and in some par- 
ticulars forbid that certain powers which would be within 
the compass of sovereignty shall be exercised at alL Each 
of these constitutes for the State the absoUite rule of action 
and decision for all departments and offices of the gov- 
ernment, in respect to all the points covered by it, which 
must control until it shall be changed by the authority 
which established it. Whatever act or regulation of any 
department or officer is in ej;ce aa.of the pow er conferred 
by this instrument, or is opposed to any of its directions 
or regulations, is altogether void. The constitution, more- 
over, is in the natnre of « covftintnt, of the sovereign people 
with each individual thereof, under which, while the)' in- 
tmst the powers of government to political i^encies, they 
also divest themselves of tlie sovereign power of making 
changes in the fundamental law except by the method '"N^.^..^, 
th,e constitution agreed upon. The Jonstitntion of the XTfy 
TTni ted Stot^ps crt^ntea similar governmental trusts and im- 
poses similar restrictions. The fff nfenpuspa of a w ritten 
institution are, that it establishes iron rules, which, when 
found inconvenient, are difficult of change ; that it is often 
construed on technical principles of verbal criticism, rather 
than in the light of great principles ; and that it is likely 
to invade the domain of ordinary legislation, instead of 
beiilg restricted to fundamental rules, and therebj' to in- 
vite demoralizing evasitHis. But, the written constitution 
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lieiog a necesa i tv in America , the attendant evils are in- 1 
significant as compared with the inestimable benefits. ^^ 

In the following pages, where the Constftutlon is spoken \ 
of, the Constitution of the United States will be intended \(f. 
unless otherwise explained. ./ \ 

Vhconatitutionat Law. — A law is sometimes said to / 
be nncoDstitutaooal, by which is meant that it is opposed [ « 
to the principles or rules of the constitution of the state. \ 
An unconstitutional enactment is soinetimes voi^ and 
aometimes not ; and this will depend upon whetlier, accord- 
Ing to the theory of the government, any tribunal or officer 
is empowered to judge of violations of the constitution, 
and to keep the legislature within the limits of a delegated 
authority by annulling whatever acta exceed it. Accord- 
ing to the theory of British constitutional law the Parlia- 
ment possesses and wields supreme power,' and if therefore 
its enactments conflict with the Constitution, they ai-e 
nevertheless valid, and must operate as modifications or 
amendments of it. But where, as in America, the legisla- 
ture acts under a delegated authority, limited by the Con- 
stitution itself, and the judiciary is empowered to declare 
what the law is, an unconstitutional enactment must fall 
when it is subjected to the ordeal of the courts. Such an 
enactment is in strictness no law, because it estabUdies 
no rule : it is merely a fhtile attempt to establish a law. 
The wmedy for unconsti tutional enactments in England 
must tbei'efore be political or revolutionary, whil e in 
America they may be found in the ordinary- process of the 
courts. Still even in America some cases must be beyond ^ 
the reach of judicial cognizance, because the questions 
involved are purely political. Such, for example, were 
questions involved in the reconstruction of the States ^■ 
recenUy in rebellion, and the question growing out of the 



\; 



1 1 BL Com., 161 ; Broom, Conit Law, 795 ; De Tocquerille, De 
mocrac]' in Atnerioi, cb. 0; Dice;, Tbe Law of the Conslitillian, 
pt.J,ch.l. 
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attempt to overthrow the charter government of Rhode 
Island.* 
H^,^ The Right of Revolution. — Iht authority of tUe'^JTY' 

-'"s^ British Crown over the Colonieawas rejected, and a gov- 
' ' ^ ■^■f-~ ernment created by the people of the Colonies for them- 
selves, and this afterwards radically changed and reformed 
in the adoption of the- Federal CoDstitution under the great 
and fundamental right of every people to change their 
institutions at will, — in other woixls, under the rig^t of 
f^ ffsi/i revolution. It is true that tiie colonists in the incipient 
' ' '•^: period of the change planted themsetves upon established 
"^''"rights, instead of seeking or desiring a revolution. Thgjr 
purpose, tfaer EfJare, was to maintain old established princi- 
ples of the Constitution, instead of overturning them ; and 
they occupied a conservative position, resisting innovations 
which tlie imperial government was attempting to foi'ce. 
i-;\ ■_j Nevertheless there was no settled principle of the consti- 
t • .^ tution that limited in any manner the sovereign right of 
.Parliament to change at will the^Iaws protecting the life, 
' liberty, and property of the subject; and had the same 
laws which in this particular oppressed the people of the 
Colonies been applied to the people of l^e realm, they 
would have been within the acknowledged power of the 
Parliament So in regard to the Colonies the right of 
the imperial government to rule in all respects might be 
defended on precedent, and the leading publicists of the 
day affirmed it. It was nevertheless the fact that the ex- 
/ ercise of imperial power in the particulars complained of 

was tyrannical and in disregard of constitutional princi- 
■ - ■.. -, pies, and that resistance was directly in the line of English 
■' ' precedents which at the time were almost universally ap- 

proved in England itself. There was consequently am- 
ple ground for resistance, and if the other conditions for 
revolution existed, the colonists were right in attempt- 
ing it. 
The ri ght of r evolution may be said to exist when the 
* Lntber n. Borden, 7 How. I ; Miwiulppi v. Jobnton, 4 Wall. 4TS 
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gorennnent has beoome so oppressive that its evils de- 
cidedly overbalance those which are likely to attend a 
change, when success in the attempt is reasonably certain, 
and when such inBtitutione are likely to result as will be 
satisfactory to the people,' In this l ast particular the prob- 
abilit y of suoceas will d epend largely on the extent of the 
reViSIution attempted, -^whether it extends to the laws 
in general, or only to the head of the government In^ 
America only a change in the gen eral aQvereigatv was in- 
tended ; in respecTto the general laws, the revolution was 
sti'ictly presen-ative. It became necessary, nevertheless, 
to make considerable changes in state laws and institu- 
tions before the revolution was perfected, and when these ('^_ 
were completed in the adoption of the Federal Constitu- " 
tlon, the revolution was fully justifled in the establish- • 
ment of more satisfactory institutions than had existed 
before. 

The Constitution: by whom adopted. — To a proper 
understanding and construction of the Constitution it be- 
comes im portant to k now at the outset who were the 
parties to it, — by whom it was adopted, and what it was 
meant to accomplish. In these particulars the present 
work cannot enter into the field of speculation or discns- 
aion, nor would it be important to do so. The general 
principles governing the case have been judicially deter- 
mined, and the political departments of the government ^^z 
have accepted the conclusions. It therefore becomes suffl- , 

cient for our purposes to say here, that the Constitution W,. 
was ^reed upon by delegates representing the States in 
convention ; that it was submitted to the people of the 
several States by their respective legislatures ; that it was 
adopted by the people through delegates elected for the 
express purpose of considering and deciding upon it, and 
that the people of the States, as well as the States them- ^. . 
selves, thereby became parties to it. It was therefore 
p roperly declared in the preamble, that " We, the people 
' WooUey, Pol. Sdence, t. 402. 
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of the United States, Ao ordain and establish tiila Consti- 
tution for the United States of America." ' By the adop- 
tion of the Constitution the people of the States before 
onited in a confederation became a nation under one gov- 
ernment,' and the citizens of every State became also 
citizens of the United States.* The, piirfvjge ^f the Con- 
stitution is forcibly and clearly declared in the preamble. 
It was "in order to form a more perfect union, establish 
justice, insure domestic tranquillity, provide for the com- 
mon defence, promote the general welfare, and secure the 
blessings of liberty to ourselves and our posterity." These 
purposes collectively, it has been well said, " oompiise 
everything requisite, with the blessing of Divine F^<ovi- 
dence, to render a people prosperous and happy." • By 
t he new aiTipiidnjgfl^g to the Constitution the fl-eedmen 
become a part of the people, and all the purposes for which 
it was made and established are to be deemed to have 
them in view, and to contemplate tlieir protection and 
benefit as a part of the body |x>litic. VlT) 

Ifot a mere Compact. — The confederation of theStates 
had existed by force of a mere compact, and for want of 
power in the common authority had so completely failed 
in the purposes of its formation as to Justify its l)cing 
superseded bj' revolutionary, though peacefhl, means. 
Among its chief defects. was the fact that it operated on 
States only, and that the highest sanction it could give to 
its lawful determinations was that of advice, or entreaty ; 
it could not command, and it could not enforce. Tlie Con- 
atitutioB whic h was adopted to supersede it, on the other 
hand, is an insEramcnt orgovernmerit',' ngreea'u'pOTr-aBd 
established, and rendered efficient as such by being made 

1 Martin v. Hanter, 1 Wheat. 804, 321; Cohens n. VirginU, 
Wheat. 261, 41S. 

» Lane County e. Oregon, 7 Wall. 7J, 76. 

■ Minor v. Eappersett, 21 Wall. 162 ; UnUed 8tatea k. Cruikabaaks, 
B2 U. S. 542. 

* ChlBhotm V. Georgia, 2 DalL 419. 
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operative upon the people individually and collectively, 
and, within the sphere of its powers, upon the States alaa' 
This was the jnfliHHl vigw of the Constitution ftom the 
first,' and it has been practically and finally settled against 
opposing theories, by the action of the several departmeDts 
of the government, extending over the whole period of the 
existence of the Union under the Constitution ; by the 
, acqniescence of the people in this view, and their forcible 
resistance to the attempt made to supersede it; and, 
finally, by the adoption of the thirteenth, fourteenth, and 
fifteenth articles of the amendments to further strengthen 
and consolidate the Union under the government of the 
Constitution.' 

The Union Indwolitbte. — Bj- the Articles of Confed- 
eration " the Hoiflfl .ivaa declared t*> be 'peri>etuaJ.' And 
when these Articles were found I6'~'be~inad equate to the 
exigencies of the country, the Cf"°''^i :tion was ordained 
' to form a more perfect Union.' It is dlfllicult to convey 
the idea of indissoluble unity more clearly than by these 
worda. What can be indissoluble, if a perpetual union 
made more perfect is not?"* When a -Slatei8 _ODce in 
t he Union, there is " no pla ce^for re octnsid e ratio n or revo- 

1 Webster, " The Constitution not a Compnct," Speeches, lii. 349 ] 
Jnckaon'a ProcUmfttioD on Niilliflcation in 1833, Elliott's Debalet, ir. 
610, Statesman's Manual, i. 890. 

9 Martin «. Hunter. 1 Wheat. .504, 324 ; M'CulIoch v. Marylana, 
4 Wheat. SIS, 402 ; Glbboni c. Ogden, 9 Wheat. 1, 187 ; Rhode TaUnd 
d. MsBiaehuietti, 12 Pet. 667, 720 ; Texas c. White, T Wall. 700, 793. 

■ Views either radii^lj or in part opposed to those whicli hare 
prevailed are presented in Calhoun's Discourse on the Constitution 
and Government of the United States, Worki, L 11 ; and Address on 
the Relntiona of the State to the General Goternnient. Works, vt. 69 ; 
Upshnr on the Federal Constitution ; Construction Construed and 
CoDstitDtion Vindicated, by John Taylor; New Views of the Consti- 
tution of the United States, by the same ; The Constitutional View 
of the War between the States, by A. H. SMphens ; Tlie Kentacky 
and Vii^nia Resolutions of 1798-9, Elliott's Debate*, It. 666, 672 
and other publications too numerous for nieutioD heie. 

* Texas V. White, 7 WaU. 790, 725. 
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cation, except throQgh reyolution, or through the consent 
of the States."' 

The States Ltdestructible. — *' But the perpetuity and 
indieeolubility of the Union by no meana implies the lo89 
of distinct and individual existence, or of the right of 
self-government by the States. Without the States in 
union there could be no such political body as the United 
States.* Not only, therefore, can there be no loss of 
separate and independent autonomy to the States, through 
their union under the Constitution, but it may not unrea- 
sonably be said that the preservation of the States and 
the maintenance of their governments are as much within 
the design and care of the Constitution as the preservation 
of the Union and the maintenance of the national gov- 

I ernment. The Constitution in all its provisions looks 
to an indestructible Union composed of indestructible 

I States."* 

The Constitution a Grant of Powers, — The yovem- X V 
joent created^ bj' t he Const itution is one of limite d a nd. 
enum^ratecl_2on;^;Sj and the Constitution is the measure 
and the test of the powers conferred. Whatever is not 
conferred is withheld, and belongs to the several States 
or to the people thereof* As a constitutional principle 
this must result from a consideration of the circumstances 
under which the Constitution was formed. T he States 
were in existence before, and possessed and exercised 
nearly all the powers of soy«|eignty. The Union was in 
existence, but the Congress which repfese'ntecT it pos- 
sessed a few powers only, conceded to it by tie States, 
and these circumscribed and hampered in a manner to 

1 TejtM V. White, 7 W«U. 700, 726. 

' Lane Count; v. Oregon, 7 Wall. 71, 76. 

» Teiai D. White, 7 Wall. 700, 726. 

• Calder u. Bull, 3 Dall. SBO ; Oibboni v. Ogdsn, Wheat. 1, 187 ; 
Briicoe v. Bank of Kentackf, 11 Pet. 2S7 ; Oilman d. Philadelphia, 8 
Wall. 713 ; SUuRhter Home Caaei, IS Wall, 36 1 United Stalei v. 
CruiluhankB. 92 U. S. M2, 6Ga 
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lender them of little value. The S tates were tbue reposi- 
tories of sovereign powers, and wielded them as being 
theirs of inherent right ; the Union possessed but few 
powers, enumerated, limited, and hampered, and these 
belonged to it by compact and conceBsion. Id a confed- 
eratioD thus oi^anized, if a p ower co "l'< hp in ^jiapiit^ be- 
tween the States and the Confederacy, the presumption 
must favor the States. But it was not wit hin the inte nt 
of those who formed the Constitution to revolutionize the 
States, lo overturn tlie pi'esumptians that supported theii 
autboritj', or to create a new government with uncertain 
and undefined powers. The purpose, on the contrary, 
was to perpetuate the States in their integiity, and to 
strengthen the Union in oi-der that they might be perpet- 
uated. Tq this end the grant of powers to the Confed- 
eracy needed_to_been laired and extended, the machinery 
of government to be added to and perfected, the peofAe 
to be made parlies to the charter of government, and tlie 
sanctioQ of law and Judicial authority to be given to the 
li^timate acts of the government in any and all of its 
departments, put whe n this had been done, it remained ^, f. , 
true that the Union p ossessed the powers conferred upon t tii*, . 
it, and that these were to be found enumerated in the 
instrument of government under which it was formed. 
But lest th ere might be any possible question of this in 
the minds of those wielding any portion of this authority, 
it was ^lf| rlftlWI hy the tenth article "f thn RTm-nHmAi^j^j^ that 
" The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are 
reserved to the States respectively or to the people," '^ 

Erom w hat has just been said, it is manifest that there 
must be a diO'erence in the preaumptiQn that attends an 
exercise of national and one of State powers. The diSbr- 

' The corregpoDdingnrlicIe in the Confederation «m: "Ench State 
retains its ■overeignt}', freedom, and independence, and every power, 
juriidlction, and riglit, which is not by this Confederation ezpreuly 
delegated to the United Statei in CoDgreatusembled."— Art. IL 
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CDce is this. To aacertaln whether any power ae§D[Ded by 
the govemment of the United States ia rightfully assumed, 
the Constitution is to l>e examined in order to see whether 
expressly or by fair implicatioD the power has Ijeen granted, 
and if the grant does not appear, the assumption must be 
held nnwarrant^d.S'^ o aaoertaln whether a State right- 
fDll3- exeruises a power, we have only to see whether by 
; the Conetitiition of the United States it is conceded to the 
Union, or by that Conslitation or that of the State pn>- 
hibit«d to be exercised at all. The presumption must be 
that the State riglitfnlty does what it assumes to do, until 
it is made to appear how, by constitutional c<mcessions, it 
has divested itself of the power, or by its own Constitution 
has for the time rendered the exercise unwarrantable.' 

It is Siyireme. — Bv Ariipl^ V[, it. ia flpf;]^rfii thatT^" 
" This Constitution, and tlie laws of the United States 
which shall be made in pursuance thereof, and all treaties 
made, or which shall be made, ander the authority of 
the United States, shall be the supreme law of the land ; 
and the judges, in every State, shall be bound thereby, 
anything in the Constitution and laws of any State to 
the contrary notwithstanding." * Upon this it is to be 
observed : — 

V The Co ngress of the United States derives its power 
to legislate from the Constitution, which is the measure of 
its authority ; and any enactment of Congress which is 
opposed to its provisions, or is not within the grant of 
powers made by it, is nn constitutional, and therefore no 
law, and obligatory upon no one.* 

i. As between^a law of the United States made in par- 
suance of the Constitution and a treaty made under the 

> CnlderK. Bul1,3DaU. 866; GoMeo i^. Prince, S WhhIi. C.C. 313) 
Slaughter Houee Ciatt, 16 WsU. 80 ; United Statei v. Cruikikonki, 
62 U. S. 642. 

' Const. U. S., Art. VI. $ 2. 

* Ablcnmn c. Boolli, 21 Hn». fi06, 620; United Stslea c. Cnilk- 
thanka, 92 U. S. bii ; United States t>. Harris, 106 U. S. 626 ; Civil 
Riglits Casea, 109 U. 8. 8. 
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anthority of the United States, if tlie two in any of their 
proviaions are found to conflict, the one last in point of 
time must control.' For the one as well as the other is an 
act of sovereignty, differing only in fonn and in the organ 
or agency through which the sovereign will is declared. 
Each alike is the law of the land in its adoittion, and the 
last law must repeal everything that is of no higher author- 
ity which is found to come in conflict with it A treaty 
may therefore supersede a prior act of Congress ; " and, on 
the other hand, an act of Congress may supersede a prior 
treaty.* 

8. A State l aw must yield to the supreme law, whether 
expressed in the Constitution of the United States or in 
any of its laws or treaties, so far as they come in collisitm,* 
and whether it l>e a law in existence when the " supreme 
law" was adopted, or enacted afterwards.* Tjig sajne-Ja. 
tnie of any provision in the caa&tiiu£ion_of |Utyijta.te which 
is found to be repugnant to the Constitution of thu tinion.* 

1 Foater e. Nei1«in,2 Pet. 263, Slj; Doe v. Braden, 16 How. 636. 

* Foster v. Neilsnn, 2 Pet. 258. 

» The Cherokee Tobacco, 11 Wall. 91fl; Head Money Casei, 112 
TJ. S. 580 ; Cliineee Exdnaion Case, 130 U. S. 681 ; Taylor v. Morton, 
2 Curt. C, C, 4&i. For a BUtsmenC of the result ot the Acta of 
Contrreas contntTening the Chinese treaties, see Wan Sliing v. United 
States, 11 Sup, Ct. R. 729. See, further, on treaties, port, Ch. V. 

* "The United Slates is a ROTernment with autlioritf extending 
over the whole territory of the Union, acting upon the States and the 
people of the StBies, While it is limited in the number of iis powew, 
SO far as its sovereignty extends it is supreme. No State gorem- 
ment can eiclude It from the exercise of any authority conferred 
upon it by the Constitution, obstruct its authorized officers Bgdnst its 
vill, or ivithhold from it for a moment the cognizance of any lubject 
nhicli that instrument has committed tu it." Tennessee e. Daris, 100 
tJ. S. 257. per Strong, J. 

« Ware v. Hylton, S Dall. 199 j Hauenstein d. Lynham, 100 D. 8. 
483; Parrott'i Chinese Case, 6 Sawy. 349. In these cases a treaty 
was held of superior authority to an existing State statute, to a 
subsequent State statute, and to a subseqaent State constitution, 
respectively. 

* Dodge V. Woolsey, 18 How. SSI ; J^enon Branch Bank e. 
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And nfff nnly miiit ^'th" j'rigffi in i ^YerY State " be bonnd 
by auch aupieme law, but so must the State itself, and 
ever}' official in alt its departments, and everj' citizen. 

^ Tim ConatiLiition itself never yields to treaty or enact- 
ment ; it neither diaoges with time, nor does il in theory 
ttend to the force of circumstances, ^ti ITfJ' **" fflHF'^"' 
according to its own permission ; but while it stands it is 

I" a law for rulers and people, equally in war and in peace, 
and covers witJi tLe shield of its protection all classes of 
men, at all times and under all circumstances." Its prin- 
cigles c anno t, therefore, h^ apt aai de in pr^er to meet the 
supposed necessities of gteaLatiSSS- " No doctrine Involv- 
ing more pernicious consequences was ever invented by the 
wit of man, than that any of its provisions can be suspended 
during any of the great exigencies of government. S uch a 
doctrine leads d'.rectly^to anarchy or des potism , but the 
theory of necessity ou wCich it is based is false ; for the 
government within the Constitution has all the powers 
granted to it which are necessary to preserve ite existence, 
as has been happily proved by th&^sult of Ibe great ef- 
fort to throw off its just authority .t^ 

State Sights, — This phrase is cointnon_in political dis-^ ' ' 
cussions, and especially in those which relate to the powers -^ ' 
of the federal government, and its proper sphere of action 
nnder the Constitution. The meaning is likely to differ as 
do the constitutional views of those who make use of it. 
At.££i:^in f^nnfitiitifnnl niirn " ^^^ b^Q insisted by some 
persons that the right to nullify any congressional enact- 
ments which were deemed to be unanthorized by the Con- 
stdtntion, and the right when the Union became oppressive 
to withdraw the consent of the State thereto, and thereby 
secede from it, were within the compass of the reserved 

Skell}-, 1 Black, 486; CuniroinKi e. Miiiouri, 4 Wall. 277; Btllroad 
Co. V. Mcaure, 10 Wall. 611 ; Wliile n. Hart, 13 Wall. 646; Gunn v. 
Barry, 15 Wall. 610; Pacific Railroad Co. e. Maguire, 20 Wall. 86; 
8t Louis, Ac. Ry. Co. o. Vickere, 122 U. 8. 860. 
1 Ex parte MiUigan, 4 Wall. 2, 12a 
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rights of the St&tes; and therefore State rights, as a 
generic term, nould in the minds of such persons include 
these. By their o p^ pp"*' **'° *°'Tr would then be need as 
a term of reproach, and as indicating that those who pro- 
fessed to be their advocates held disorganizing views, and 
perhaps indulged revolutionary pnrpoeea. Theaa-AxUstUB 
yjgwH TP n/ig io£..the jnoB t part abgpdo ) fle 4, and those who 
profess to be the special advocates and supporters of state 
rights put forward as their leading principle a strict con- 
Btniction of the federal Constitution, and insist that that 
instrument has been greatly perverted from its original pur- 
pose, and federal powers greatly enlai^ed at the expense 
of the States, under the doctrine of a grant of powers by 
implication. Among those who profess to he the special 
advocates of national rights are also persons of estceiBfi 
TJ£KB, some of whom contend that the nation is to be con- 
sidered the fountain and source of all sovereignty, and the 
States as emanations from it ; a view tliat would change 
radically the rules of constitutional construction which the 
courts liave laid down. Thim tho eija-eme vJewp on one 
side tand to (iia intcj^rntion. and on the other to centraliza- 
tion i but the adUerents to the national, as distinguished 
fVom the state rights idea, may be said to advocate only a 
liberal construction of national powers as being essential to 
accomplish the purposes for which the Union was formed, 
and therefore within the intent of those who formed it. 

^n a cp T^atitutionftl view, state rights consist of those 
rights whi(^ belonged to the States when the Constitution 
. was formed, and have not by tliat instmment been granted 
to the federal government, or prohibited to the States. 
They are nrnintjiinpil by limiting the exercise of federal 
power to the sphere which tlie Constitution expressly or 
by fair impUcation assigns to it. This is s statement of 
the legal principle, but the parties who accept it may 
still in applying it find ample occasion for difl^rences 
respecting the proper scope of national and State powers 
respectively. 
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WisP. J? .P^i^ticuiar power is found to belong to the 
States, they are entitled to the same complete independ- 
ence in its exercise as is the national government in 
wielding its own autbority. Each within its sphere has 
sovereign powers.* 

Concurrent Powers. — The mere grant of a power to~~' 
CoDgrees does not of itself, in most cases, imply a probibi- ^ 
tion upon the States to exercise the like power. The full 
sphere of federal powers may, at the discretion of Con- 
,gresB, be occupied or not, as the wisdom of that body may 
determine. If not fully oficiipi gd, tUe States may legislate 
within the same sphere, subject, however, to any subse- 
quent legislation that Congress may adopt. It is not the 
mere existence of the national power, but its exercise, 
which is incompatible with the exercise of the same power 
by the States.* The few exceptions in which the grant 
to Congress is necessarily exclusive will be mentioned 
further on. 

Reserved Mights. — Injhe incwporation in the Consti- 
tution of a bill of personal rights and liberties by the first 
ten a r ticles o f the amendments, it was deemed important 
tQ declare. in the ninth a^ti<^^ that "the enumeration in 
the Constitution of certain rights shall not be construed to 
deny or disparage others retained by the people." The 
QSpasion for this articls is supposed to have been found in 
the apology of the Federalist for the absence of a bill of 
rights in the Constitution as first adopted, where the writer 
Bu^ested that such a bill might be dangerous, since it 
would contain various exceptions to powers not granted, 
and on this very account would afford a tolerable pretext 
to claim more than were granted.* Howe ver nnfounded 
such a fear might be, there could be no harmjn affirming 
by this amendment t he p rinciple that constitutions are not 

' Golden p. Prince, 3 Wash. C. 0, 313 ; Calder v. Bull, S Dull. 386 ; 
Ableman v. Booth, 21 How. 600 ; Tnrble'B Case, 13 WaU. 397, 406. . 
^ Sturgea «. Crowninthield, 1 Wheat. 122, 198. 
* Federalist, No. 84. 
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made to create rights in the people, but in recognition of, 
and in order to preserve them, and that if any are spe- 
cially enumerated and specially guarded, it is only because 
they are peculiarly important or peculiarly exposed to 
invasion. 

The Territories. — The ConatJtutlon was made for tlie 
fitaJeSj not for Territories. It confers power to govern 
Territories, bnt in esernising this the United States is a 
sovereign dfioliug with dependent territory according as in 
its wisdom shall seem politic, wise, and just, having regard 
to it« own interests as well as to those of the people of 
the Territories.^ It is believed, however, that the secu- 
rities for personal jiberty which are incorporated in the 
Constitution were Jn^iidfid^ as limitations of its power 
over any and all persons who might be within its jurisdic- 
tion anywhere, and that citizens of the Territories as well 
as citizens of the States may claim the benefit of their 
protection. 

In this dependence of the Territories upon the central 
government there is somfi.Qutward.reseinb1a.nce $o the con- 
dition of the American Colonies under the British Crown ; 
but tbere are some ,dijQ^i£iu£3 which are important, and 
indeed vital. The firet of theae_is that the territorial con- 
dition is understood under the Constitution to be merely 
temporary and preparatory, and the people of the Terri- 
tories while it continues are assured of the right to create 
and establish SUte institutions for tbemselves so soon as 
the population shall be sntBcient and the local conditions 
suitable ; while_the British colonial syalfim contained no 
promise or assurance of any but a dependent government 
indefinitely. T he sec ond is that above given, that the 
people of the American Territories are guaranteed all the 

» American Ira. Co. p. Canter, 1 Pet. 511 ; Scott v. Jones, 6 How. 
S48 ; Nalional Bank v. Yankton Co., 101 U. S. Kep. 129. In may ex- 
clude polj'KamiBtB from tlie right of loffrage in the Territorivi. 
Mnrphy i>. Ramsej', 114 D. S. 16. See on tLe government of tbe Ter- 
ritoriei, poal, Ch. VIII. 
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benefits of the principles of constitutional right which 
protect life, liberty, and property, and may defend them 
under the law, even as against the action of the govern- 
meat itself; while in t. hn Cnlnnifm t.liesp principles were the 
subject of dispute, and, if admitted, would be within the 
control of an absolute imperial legislature, which might 
overrule them at will. There is also a difference In re spect 
to laxatiorij which, though not so striking, is still impor- 
tant. The T erritories levy their own taxes for all local 
purposes, and^ey are never taxed separately for national 
purposes, but only as parts of a whole country, and under 
the same rules and for the same purposes as are the 
States. Nor is it intended to realize from them any reve- 
nue for the national treasury beyond what is expended by 
the United Stat«s in their interest. 

Amendmentg. — In the adoption of the Constitution 
provision w_as made for am endments to be made under 
regular forms, which should not only give to the pet^le 
an easy method' of removing any evils that might be 
found to exist in their institutions, and of keeping them 
in sympathy with the prevailing sentiments and desires of 
the people, but shonld take away all reasonable excuse for 
attempts at revolution by force. Two methods of am end- 
meiit were provided for. First, by Congress — two thirds 
of both bouses assenting — proposing amendments for 
ratlQcation by the legislatures or by conventions of the 
States, which shall be valid to all intents and puiposes 
when ratified by three fourths of the States ; and Second, 
by Congress on the application of two thirds of the States 
calling a convenljon for proposing amendments, which 
when ratified in like manner shall be valid as aforesaid. 
The on ly restricU on imposed on the power to amend is 
this : that " No State without its consent shall be deprived 
of its equal sufiHge in the Senate." ' ItLjIieDigr, except 
as changes are so made, the Constitution is to rem&in the 

1 Const., Art V. 
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settled and definite lav of tbe nation ; meaning the same 
thing to-day, to-morrow, and forever ; ita written provi- 
sions, stipulations, and guaranties being subject to no 
such growtlt, amplification, and modification as inheres in 
the nuwritten constitution of Great Britain. 

But^it is not in the nature o f iDstitutione to remain. 
station ary, however they may be formulated and declared, 
espedally when the government has within itself the power 
to deteimiDc its own jurisdiction, and to solve in its own 
favor at discretion all questions of disputed authority. 1^ 
baa been truly said that " power, when it has attained a 
certain.degree dfenergy and independence, goes on gen- 
erally to further degrees. But when below U iat degree 
the direct tendency is to further degrees orrelaxaUoii7 
until the abuses of liberty beget a sudden transition to an 
undue d^ree of power." '■ Xhe.ftQxecime5t pf^the Unjted 
States w as below the degree of self-protecting euet^y while 
the Articles of Confederation constituted the bond of 
union, hrj it oUnffigH at a bound to due enei^y and inde- 
pendence under the administration of Washington and 
Hamilton, white the judiciary was in accord with their 
views, and if the period of relaxation ever came, its infiu- 
ence upon the authority asserted for the government was 
not great, and was only temporary. The principles t hat at 
one tJme applied the power over commerce to the regula- 
tion of nft vipftMon. * at a later day are found equally appli- 
cable to traffic and travel by railroad,' and communication 
by telegraph* and telephone;* and though these new 
applications of principle do not in the least depart from 
or enlai^re former doctrines, they nevertheless -etrengtiien 
greatly the national power by the immensity of the inter- 
ests it is thus invited to take under its control. So the 
authority to pu£chaa a.territo rv at one time is found eqnal 

1 MaHiion, Life by Rive», U, Ml. 
» Gibbona v. Ogilen, 9 Wheat. 1. 
> Railroad Co. v. Itichmond, ID Wall, 584. 

• Peneacolft Tel. Co. d. West. U, Tel. Co., M V. 8. Rep. I. 

* In re Penn. Tel. Co., 20 Ad. Bep. 840 (N. J.). 
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to the annezatioQ of an independent state at another. The 
grad ual energizing of federal authority has been accom- 
pUsbe<l quite as mucK by the course of public events as by 
the nev amendments to the Constitutiou ; and however 
careful every federal and state official and every citizen 
may be to so perform all political functions as to preserve 
under all circumstances the true co nstitutional t»il<^.--Y .^f 
powers, and to sanction no unconstitutional eiicroacli* 
menta, there can be no question that the new interests 
coming gradually within the purview of federal legislation, 
and the increase in magnitude and importance of those 
already under federal coDt,rol, must have a still ibrtber 
tendency in the direction indicated. 

Majority Exde. — fJnvpm^Q^pt. jn thejl nited Sta tes and'^^^^jfjf)- 
ill the seveial Statesun all its, grad es, is repy paf n^^'iy^ ; 
the body of the people performing very few acts directly, 
except that of adopting the Constitution. When they act 
directly, the result of their will must be ascertained by 
such preponderating vote as the law shall prescribe. This 
may be a majority vote, or it may be merely the vote in 
which the largest number of electors agree. In determin- 
ing upon a majoritj- or plurality, those only are counted 
who actually participated in the election, except in a few 
cases where by some constitutional provision an actual 
majority of all tlie electors is required. 

American government is frequently spoken .of as a gov- 
ernment based on faith in majoritlcsTand the machinery of 
election as being provided merely to ascertain what the 
will of the majority is. But the government is never 
handed over to the absolute control of themajorij^-, and 
many precautions are takenjto prevent its expressing ex- 
clusively their will: — 1. In the Constitution many per- 
manent rules are prescribed which control the majority 
absolutely, and which cannot be changed except by the 
slow process of constitutional amendment. 2. The times 
and methods of election of legislative and executive oIII^" 
cers are so contrived that In ditfeient branches of the 
government the majority of one period will be restrained 
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and checked by the majority of another, and it is scorcely 
|tossible tbat any considerable minority sliall not have its 
representatives, and be entitled to be heard through them 
in the legislature, in vays that ehall at least hold the 
majoiity to due accountability for their conduct and meas- 
ures. It must often be the f.aae that oiio hous e of tbe_ 
kgialalU££_will represent the views of a ^popular majority, 
and tlie other those of a minority onl^ ; but for all pui- 
[wses of enaciing laws, the latter has as much authority 
aa the former, 3. The electoral system is so contrived 
tbat the President is sometimes chosen by a minority of 
the people ; but unless a majority is overwhelming, he may 
generally defeat its measures by his veto. 4. All t he safe- 
guards which under kingly government were ever inter- 
posed against tho tyrannical power of rulers are incorporated 
in the bills of rights in the American constitutions as 
absolute limitations laid on the power of the majority for 
the pi'otection of the liL>erty, property, privileges, and im- 
munities of the minority, and of every individual citizen ; 
and the Judiciary is given a power to enforce these limita- 
tions, irrespective of the will or control of the legislature, 
such as it has never possessed in any other country. So 
far then from the government being based on unlimited 
confidence in majorities, a profound distrust of the discre- 
tion, equity, and justice of their rule is made evident in 
many precautions and cliecks, and the .majority is-in fftct 
trusted w ith [lower only so Jai flS.'S absolutely essential to 
the working of republican iostitutioiis. 

Instruclion of Jiepresenlatwes. — The care taken to 
impose restraints on the action of tem[>orary majoi-ities is 
sufficient to demonstrate the want of constitutional basis 
for the opinion thati£jii:ea£SlJitiv^& are hound t o obey the 
illStrnr'P"'"' "^ "'"''• constituents fiom time to time com- 
municated to them. But it would be conclusive, also, 
against such an opinion, that no inetbod is provided, or is 
avaUable, bj' means of which instructions can be authori- 
tatively given. A representative in Congress is chosen 
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by popular vote, at an election of vbicli all must take no- 
tice ; but tbere is no madiiaery for gatiieiing the voice of 
all electors again until tbe next general election, anil it is 
then gathered only ia tbe ballots which express a choice 
between candidates. Between the elections tbe constitu- 
ents may speak throu gS'tEe'pT'eig" and by petltiouB, but 
Uiese are not authoiitotLve, and it can seldom be known 
' from such expressions what is the popular will. Senat ors 
sometimes consider themselves bound to. respect and obey 
^he^ instructions of state legisUitures ; but these are com- 
posed only of delegates of the people, and they may re|>- 
leaent tbe sentiments of the constituency no more than 
the Senator bimBclf. 

But aside from practical difficulties, the right to instruct 
representatives cannot on principle be sustained. Repre- 
sentatives are chosen in States and districts ; but when 
chosen they are legjslators for the whole country, and are 
bound in all they do to regard the interest of the whole. 
Their own immediate constituents liave no more rights than 
tbe rest of the nation to address them through tbe press, 
to appeal to them by petition, or to have tbeir local in- 
terests considered by them in legislation. Tbey bring 
with them their knowledge of local wants, sentiments, and 
opinions, and may enlighten Congress respecTiiig these ^ 
and thereh}' aid all the members to act wisulj" in matters 
whicli affect tbe whole country ; bul_lllc_moral ob ligation ^ 
to consider the interest of one part of tbe country as much 
as that of anotlier, snd to legislate with a view to tbe best 
interests of all, i<^ fiiiiijatrfPj- upon every member, and no 
one can be relieved from tliis obligation by instructions 
from any source. ^9reover, the special fitness to legis- 
Inte for all, which is acquire<l by the association, mutual 
information, and comparison or views of a legislative 
body, cannot be had liy tbe constituency, and the adyan- 
t^ces. HOUld bC-JoBt .to JegislatioQ if the right of Inetruc- 
tioD were recognizetl. 
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CHAPTER in. 

DISTRIBUTION OF THE P0WEB3 OF GOVERNMENT. 

; xicessity of /Separation of Powers. — When all the 
powers of eovereigiity are exercised by a sii^le person or 
body, wlio alODe makes laws, determines complaints of 
their violation, and attends lo their execution, the question 
of a classification of powers can have only a theoretical im- 
portance, for the obvious reason that nothing can depend 
upon it, which can have practical influence upon the hap- 
piness and welfare of tbe people. But inasmuch as a 
government witJi all its powers thus concentrated must of 
necessity' be an arbitrary government, tn which passion '' 
and caprice is as likely to dictate the course of public af- '^ 
fairs as a sense of right and justice, it is a maxim in 
political science that, in order to the due recognition and 
protection of rights, the powers of government* must be 
classifled according to their nature, and each class in- 
trusted for exercise to a different department of the gov- 
ernment This arrangement gives each depaitment a 
certain independence, which operates as a restraint upon 
such action of the others as might encroach on the rights 
and liberties of the people, and malies it possible to estab- 
lish and enforce guaranties against attempts at tyranny.' 
We thus have the checks and balances of government, ' 
which are supposed to be essential to free institutions. ^J 
f^{^ Claaai/icaHon, — The na tural classification of govern- 

mental powers is into legislative, executive, and Judicial. 
The legislative p ower is the power to make laws and to 
alter them at discretion ; the executive power is tl\e power 
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' ^'' to see that the laws are duly executed and eoforced ; the 
. j udicial power is the power to construe and apply the law 

when coiilroveraies arise conceining what has been done 
or omitted under it Legis lati ve power therefore deals 
mainly with the future, and. exec o tive" powjer with the 
\ present, while judi cial power, is retrospective, dealing only 
V with acts done or threatened, promises made, aud Injuries 
V suffered,' The Jine_of division is nevertheless somewhat 
iodeAnite, since in many cases tJie legislature may desig- 
nate the agents for the execution of its enactments, and 
the judiciary is expected to enfoite the law iu such contro- 
versies as sre brought before it; while the executive and 
the Judiciary may respectively make rules which are in ihe 
.nature of laws, for the regulation of its own course in the 
,- .^ , discharge of its duties. Thprp ar a thett txiwer^ strictly 
••'■\-\ I^islative, others strictly executive, and others strictly 
judicial ; while still other ixjwers may be exercised by one^ 
department or by another, according as the law may pro- 
vide. For illustration the case may be taken of rules for 
regulating the practice of courts, which are *somelJmes 
' - made by the. leg! statu re and sometimes \iy the courts ; and 
also the case of the appointment of oHli^ers an^l agents, 
subordinate to the chief executive, to see to the enfdrce- 
' ment of the laws; which can be made by law except as 
the Constitution ha» conferred the power upon the execu- 
tive." ^ad whenever a power is not distinctly -either 
legislative, executive, or judicial, and is not by theCon- 

t Wayman d. Southard, 10 Wli^L 1,46; Balee V. Chapman, 2 
Chip. (V(.) 77; Greenough'o. Greenoujfli, U Pen n. St 489; Jonw ». 
Perry, 10 Yerg. (TennO 69; Shuniwaj v. Bennelt, 29 Mlcb. 361; 
Taylor b. Place; 4 R. I. 824 ; Ex parte Bum., 1 Tenn. Ch. 83. 

» FielU B. People, 3 .III. 80; Bridne. v. Sh4Hi:ro«s,.e W. Va. 912; 
People ir. Freeman, 60 CaL 23;]; People i,-. Oaboni, 7 Col 605. The 
legislature may create a board of ci»il aervice comminsioner* who 
'shall prescribe Ihe qualiScaliong of all ofRcerg except tlioge provided 
for in the Constitution. Opinion of Juaticea, 138 Masa. 601. In In- 
diana legislatiTe power to presenile the manner of sppointinjc does 
not empower the legiilatnre to appoint State c Dennj', 116 Ind.449.' 



N..<i.b, Google. 



DtSTfilBUTlON OF POWBBS OF QOTBENMBNT.. 43 

Btitution dts^DCtty ooUfided to a departmeDt of the govern- 
'luent designated, tfae mode t>f"_it-s fixprni'ap- Bnd.^hs a^pnry. 
must peueasarily ba dptf^rinfntjd hy law ; iu otber words, 
Oiust necessarily be under the coDtrofof the legisiature.' 

But whe n a department is created for the exercise of 
judicial authority, the act itself constitutes a, setting apart . 
- to it for exercise of tiie whole judicial power of the sover- 
eignty with such exceptions only as the Constitution itself 
may make.' As tlierefore the determLnatiou of a contro-' 
versy on existing facts where there are adverse interests 
is judicial action, Uie_.act ia not within the,cpnipass___of 
legislation ; nether is the setting aside of judgments and' 
granting of new trials ; * nof llie opening of controversies 
ader remedy under the general law is gone ; * nor, It seemS', 
the giving of an appeal after the time allowed by law has' 
expired,' though as to this last there are decisions Qontra? . 
Neither can Uie legislature bind parties 'interested by a- re- 
cital of facts, .or prescribe conclusive rules of, evidence, for 
either of these would be only an indirect method of <disp08- 



itO N. r. 204 ; Van Slj'ke v., las. Co-, 39 Wig. 390 ; Riaser n. Hoj't, 58 . 
-Mich. 185; /« r« Clevel&nd, 51 N. J. L. 311.. Courlo estsbliahed by 
the legislature caniiot exercise jurisdiction to tlie excluaion of that 
aonferred by the ConBiilulion on other courti. MontrosB i'. Stale, 61 
Mils. 429. But if thp CoDBtitution does not distribute the judicial 
power, the-legisUture has the power to distribute i%C Com. v. Hippie, 
69 Pb. St. 9 i State v. Brunswick. 42 N. J. L. 51. 
• '■• Lewis r. Webb, 3 Me. 326;. Dorsey ti. IJorsey. 37 MdiM; OliTer 
V. McClure, 2g Ark. .555; Hooker p. Hooker, 18 Miss. 599. 

• Bradford V. Brooks, 2 Aik. (Vt.) 2B4 ; Brent *. ChapmaD, 5 
Crancli. 368; I.«<HTig:well v. Warren, 2 Blac:k, 699. 

6 Hilt E. SunderUnd, 8 Vt. 507 ; Burch v. Newberry, 10 N. Y. 374 
See Carleton c, Goodwin's executor, 41 Ala. 153. A statute validat- 
inft all existing appeal bonds, signed in a manner which had be«o 
held bad by the coarts, li void. Andrews v. Beane, 16 'R. L 461. 

8 P'rout n. Berry, 2 Gill (Md.). 147 ; Page c. Mathew's Admr., 40 
, Ala.547.; Wheeler'i Appeal, 45 Conn. 806. Totake«way a'staiutory 
right of appeal is not an exerdse of Judici^ authority. Ex parte 
Mcgsrdie, 7 WalL 606. , 
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ing of controversies.* These cases will suffiuieDtly suggest 
tUe proper rule of decision for others.' 

Tke Departments of (rovemment. — The Constitution^^TfYT 
of the United St ates creates tbi-6e departments of gov- 
ernment, and directly or by implication determine s their 
powers. 

The LfigiOature. — A).\ the tegislatiy^ jjowers granted 
bj' the Constitution are vested iiLiCongreas consisting of 
a Senate and House of Rtipresentatives,' subject to a quali- 
fied veto in the President. 

The House of Representatives is composed of members 
chosen every second year by the i)eople of the several 
Stales, and tlie electors iii each State muel have the 
qualiQcstions requisite fur electpi's of the most numerous 
branch of the State legislature.* Gacli State will deter - 
mine for itself what these qualifications shall be. 

No person can be a rejj^resentalive who has not attained 
the age of twenty-five years, and been seven yeai-s a citizen 
of the Unit«d States, or who at the time is not an inlialiit- 
ant of the State In which he is chosen.* 

Representatives are a pportione d among the States ac- 
cording to their respective numbers, counting tbc whole 
number of persons in each State, excluding Indiana not 
taxed.* 

The Senate iscoraposed ofjLwo sen ators from each State, 
chosen bj' the leg islature thereof for six years, and divided 
into Uiree classes, ao that one class is (.-hosen every second 
year. If vacanjifia-liailBfili, by resignstion or otherwise, 

» Ponnetee r. Thompwin, 7 Hill (N Y.), 77 ; Lolhrop u Stedman, 
42 Cnnn. 683, 5»2; McCready v. Sexton, 2U Iowa, 356, Groesbeck v. 
Seeley, 13 Micli 329. 

' In Coole)', Conil, Lim,, cli. I>, is a large collection of sulliorities 
on this general aubipcl. 

» Const., Art. I. § 1. 

* Conit., Art. I. § 2. 

" Con«t , Art. I. g 2, cl. 3. 

> Conit., Atnendment 14, j 2. Nota the qoaliScatlon in the Utter 
part of the lection. 
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during the recess of the legislature of any State, the ex- 
ecuti ve t hereof may make temporary' appointments until 
the oext meeting of the legislature, which shall then fill 
such vacancies.* 

Ho person sh all be a senator who shall not have attained ^ 
the ^e of thirty years and been nine years a citizen of the 
United States, and who shall not, when elected, be an in- 
habitant of the State from which he shall be chosen.* 

The House clioos ea its own S[>eaker , and other ofBcers.* 
The yice- Preside nt of the United SUtes is president of 
the Senate, but without a vote except in cas6^f~equardP 
vision. The Senate chooses ila other oflBcers , and also a 
President jwo tempo re in the absence of the Vice-President, 
or when he shall exeftiise'the office of PfesMent*" - ■" - 

The tim es, places, and manner of holding elections for 
senators and representatives shall be provided in each State 
by the legislature thereof; but Congress may at any time 
by law make or alter such r^julations, except as to the 
place of choosing senators.* 
y V ■ / TT- It is prov ided by law that representatives In Congress 
'shall be chosen in single districte ; ' and that the elections 
shall take place on the Tuesday next after the first Mon- 
day of November.' Vaca ncies are filled as mav be provided 
by state laws.' All votes for representatives in Congress 
must be by written or printed ballot," and ^alTvotes received 
or recorded contrary to this provision are of no effect.* 

EoT t he ele ction of sena tors it is provided that the legis- 
lature of each State which is chosen next preceding the 
expiration of the time for which any senator was elected 
to represent sncb State in Congress, shall, on the second 
Tuesday after the meeting and organization thereof, pro- 
ceed to elect a senator."* If an election fails to be made 

1 Const., Art. I. S 3. * Conit, Art. I. § 3. 

« Const., Art. V. 5 2. * Conil.. An. I. § 8. 

* CoDit., Art. I. 5 4. « Rev. Btat U. S., S S3. 
I R«T. Stat U. S., S 2S. ' Re*. Stst U. 8., S 26. 

• B«T. Sut. U. &, 1 87. » Bev. Stat. V. 8., % 14 
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the first day, at least one vote is required to be taken every 
day thereafter, during tlie session of the legislature, until 
a senator is chosen,' An existing va cancy is filled at the 
same time and in the same way ; ' and a vacanc}' occurring 
during the session is filled by election, the proceedings for 
vhicb are had on the second Tuesday after the legislature 
has oi^anized and lias notice of such vacancy.* 

When Congi-ess convenes, the President of the Senate 
administers the oath to its members,* and takes charge of 
the oi^anization. The clerk of the nest preceding House 
of Bepresentatives makes a roll of the representatives 
elect, and places thereon the names of those persons, and 
of those only, whose credentiata show that they were regu- 
larly elected in accordance with the laws of their States 
respectively, or the laws of the United States.' In case 
of vacancy in the office of clerk, or of his absence or dis- 
ability, the sergeant-at-arms of tlie next preceding bouse 
performs this duty ; and, la turn, it may devolve upon the 
doorkeeper in case of vacancy in the office of sergeant-at- 
arms, or bis absence or disability.' The clerk acts as 
temporary presiding officer of the House until a speaker 
is chosen. The Senate is supposed to have a presiding' 
officer at all times. 

Each house Is judge of the e lecti ons, returns, and qnali- 
flcations of its own members, and may d eterm ine the rules 
of its proceeding, punish its members for disorderly be- 
havior, and, with the concurrence of two thirds, expel a 
member.' Each house shall also kee^ a jo nrnal of its 

> Rev. Stat. U S., § 16. ' Rev. Stnt. U. S., S 16. 

' Rev. Stat. U. S-, § 17. ' Rev. Slal, U. S,, § 28. 

• Rev. Stat. C, S., § 31. • Uev Stat. U. S., §§ 82, 33. 

' This 18 a power that by common parliamentftrj law would exiat 
withnut being expreisly uoDterTed. It is " n necessary and incidenlal 
power to enable tlie house Co perform it« liigh functlonB, and Is neces- 
aary to (he safety of the State. It is a power of protection." An<I 
a member may be expelled for miacnnduct when away from the 
houBe on duty as a eommit tee-man, as well as for misconduct during 
Its tenion*. Biit n, Bartlett, 3 Gray (M*u.), 468. But If the house 
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prot.'eedinga,' and fVom time to time publish the Bame, 
excepting such parts as in their judgment may require 
secrecy, and the yens and nays of the menibere of either 
house on any queetlon Bhall, at the demand of one fifth 
of tiioee present, be entered on the journal* 

A majoriiv of each h ouse con ati tutea a quorum to do 
business, but a smaller number may adjourn from day to 
day, and compel attendance of absent members. But 
neither bouse during the session of Congress shall without 
the consent of the other adjourn for more than three days, 
nor to any other place than that in which the two houses 
shall be sitting.' 
XXUrrr senators and representatives are paid by the TTnitfi H 
States a com^ejisation'cretermined'by law.' They also, in 

exceed* it« authoritj in an attempted inveitigation, a perton cviaol 
be punished for coniempt in refusing to answer before the investig■^ 
Ing L-omniitlee of the house. Kilbourn v. Thompson, 103 U. 8. 168. 

1 Whether expunging a resolution, us wns done hy the Senate In 
the case of tli« resolution of censure of General Jackson, is not • 
TioUtlon of this provision, was much disedssed in that case. Beulon, 
Thirty Years' View, cli. 169-161 ; Webster's Speeches, iv. 269. 

a Const.. Art. I. S 6. ' Const., Art. L g 6. 

* Const.. Art. I. g 6. The compensation of members of Congress 
was flrsl flxed by law at six dollars for eauli day's attendance, and 
six dollars for eacli twenty miles of the estimated distance by the 
most usaal road in going to, and returning from the capital. This in 
the case of senators was to be increased one sixtli after March 4, n 9(, 
1795. 1 Slat, at Large (1789), p. 70. In 1796, the pay of senators 6 (''■''■ - 
and repreienta tires was equalized at six dollars per day. and six 
dollnrs for every twenty miles' travel. 1 Stat, ai Large, US. In 181Q 
the per dtem was changed to a salary uf Sl,600. 8 Slat, at Large, 
257. The act for this purpose was repealed the next year. 3 Stat. 
at Large, 346. In 1818 the compensation was Bxed at eight dollars '^'^ 
a day, and eight dollars for every twenty miles' travel. 3 Stat, at S' JmJ,v. , 
Large, 401. In 1866 a salary of «3,000 was substituted for the psr 
dieia compensation. 11 StAt. at Large, 48, In 1866 the salary was 
, mcrensed to $6,000, and the mileage reduced lo twenty cents a mile. 
In 1873 the salary was increased to $7,600, and actual travelling ex- Itii 
penses were to be paid in lien of mileage; hnt in 1874 the cnmjiensa- *.- ^ „ „ 
lion was restored to what it was under the act of 1866. Laws of . .jm... 
1873-74, ch. 10; Rev. Stats. U. 8- § 86. In 1S16, 1866, and 1873 the ,-; , «.i.- ' 
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all cases except treason, Monj', and breacb of the peace, 
are pHvilfigpd from aireat during their attendance at the 
sessions of their respective houses, and in going to and 
returning ftom the same ; ' and for any speech or debate 
in either bouse they shall not be questioned in any other 
place.* 
~ f^ All bills for raising revenu e must originate in the House 
of Representatives, but the Senate may propose or concur 
with amendments.* All other bills may originate indiffer- 
ently in either bouse, an d any member of either house 
may introduce bills under its rules. 

No senator or repr esentative shall , during the time for 
which he^was elected, be aEiJointed to any civil office under 
the authority of tlie United States which shall liave been 
created, or the emoluments whereof shall have been in- 
creased, during such time ; and no person holding any 
office under the United States shall be a member of either 
house during his continuance in office.* 

increased compensation wiu made to date back to the coming in of 
the CongreM which granted it. 

1 Conit., Art. I. i 6. Holidaj t>. Pitt, 3 Strange, 985 ; Hoppin t>. 
Jenckei, 8 H. L 453. Tliis privilege ii that of tlie houae to enable 
It to perform ita function! with the aid of all iti membei^, but it ia 
also the privilege of tlie people, as well m of the member himeelf. 
Coffin c. Coffin, 4 Mass. 1. 

> Const., Art I. 3 6. It is held in England that the privilege 
does not extend to the publishing hy the member of his speeclies. 
The King v. Creeve;, 1 M. & S. 2TS ; The King n. Abingdon, 1 Eip. 
226. Compare Davison v. Duncan, T El, & Bl. 229. But in this 
coonliy. where all debates are published by aatborit; of law, the 
rule, we shoold *a;. must at least cover tlie irfBcial publication. But 
the privilege is confined itrlctl; to what is sidd in the house or in 
committee in the discharge of legislative dutj. Coffin v. Coffin, 4 

* Const., Art. I. g 7. In tliis provlainn is incorporated a principle 
of the English cnnatitutlon, which requires all revenue bills to originate 
in the Hoaae of Commnni. As to what are revenue Ulls, see May, 
Const. Bist., ch. 7. Theiulject WM much considered in debates in 
Congresa in the year 1873. 

' Const., Art. I. g 0, 
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J%c Veto Potoer . — The power to veto legislation, which 
is conferred upon the Presidenti makes him in effect a 
third branch of the legislature. The power is l^isUtive, 
not executive, and the questions presented to his mind 
are precisely the same as those the two houses of Con> 
gresB must determine in passing a bill. Whether the 
proposed law is necessary or expedient, whether it is con- 
stitutional, whether it is so framed as to accomplish its 
intent, and so on, are questions transferred from the two 
houses to the President with the bill itself. 

7%e Mcecutive. — ^e__exeeutive power, is ^sted in a 
PrBaldqiit- who holds bis office during a term of four 
years, and, together with a Vice-President, chosen for 
the same term, is elected by eleetora appointed in the 
several States for the purpose.' No person except a v 
natural-bom citizeo, who has been fourteen years a resi- 
dent within the United States, and has attained the ^e of 
thirty-flve, is now eligible to the office of President* or of 
Vice-President.* 

In case of the remova l of the President fr om office , or 
his death, resignation, or iDsbility to discharge its powers 
and duties, the same devolves on the Vice-President, and 
Congress may by law provide for the case of removal, 
death, or resignation, or inability both of the President and 
Tice-President, declaring what officer shall then act as 
President until the disability be removed or a President 
elected.' 

> Conit., Art. 11. S 1 ; AnwDdment 12. The Tniuiner of making 
choice, vhere no candidate has a majorlQ' of electoral Totea.ii ex- 
plained by this amendmeDt. 

* Conit., Art. n. S 1. * ConBl., Amendment 12. 

< Const., Art. II. 3 1. It the Vice-Pretident becomei acting Presi- 
dent, lie holds for tlie fall term. Cnngrem has provided bj 1r« 
that in case of remoTal, death, resignation, or Inability of both the 
President and Vice-President, the office shnll deroire upon one of 
hii constitution*] adTisers in the folloving order : Secretary of State, I 
Secretary ot the Treasury, Secretary of War, Attorney-General, j 
Postnuiter-Oenenl, Secretary of the NnTjr, Secretary of the Interior. | 
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The Judiciary — The Conatitiition provides that theJ^X I X 
ji udicial power of the United States aball be veated in one 
Supreme Court, and in such inferior courts as Congress 
may fh>m time to Ume ordaiu and establish.' Thp j ndfr<^ 
both of the Supreme and inferior courts fa olt) ifipir nfflft^B 
during good behavior . As the Constitution does not deter- 
mine the number of th e .1udgeg. of tlie Supreme Court, the 
number may be changed at pleasure, except that it cannot 
be diminished so as to deprive a judge of his office. The 
other courts exist at the will of Congress, and may be 
changed and modified at discretion, subject to a tike limit- 
ation that a judge cannot be legislated out of his office 
while the office itself remains.* 

In a time of war , when portions of hos tile ter ritory are 
in the military occupation oT federallorces, the Preiident 
as commander-in-chief may appoint provisio nal cour te for 
the determination of controversies within such territory, 
and the administration of justice.* But su cli courts , es- 
tablished on foreign soil, ara mere iigpnta n f the m ilitary 
power to assist in preserving order and protecting tiie in- 
habitants in their persons and property; and Jlicyi cannot 
adjudicate upon questions of prize, or decide upon the 
rights of the United States or of individuals.* 

The territoria l courts are not created by Congress under 

JBut the officer miut be one who hu been conflrmed by the Senate, 
(and who ii conititutionallr eligible to the office of Presitient. He 
( wilt Iiold until the dlgnbilitj' it removed, or until the office it filled at 
the regular election. — Act of 1886. 24 Slat, at Large, 1. 

1 Const, Art. III. S 1. The power " lo constitute tribanala in- 
ferior to the Snpieme Court" isconferred upon Congreu by Article I. 

S 8, ct. e. 

* The legJBiatlTe precedent i» in favor of the power in Congreu 
to indirectly deprive Jadgei of their officei by abolishing conrts. 
Beference is here made lo the abolition of district courts when Mr. 
JeS^non became President. There are state precedents of the same 

> Jecker t>. Montgoraery, 13 How. 498 ; The Grape Shot, S Walt 
129. See Edwards tr. Tanneret, 12 Wall. 446. 

* Jecker i>. Mgntgomery, 18 How, 49S. 
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the power conferred by the articles above referred to, but 
in the exerciRe of the general sovereignty of the United 
States over tlie territory it may possess. The Judges of 
sncfa courts may therefore be appointed for definite terms, 
remOTaide byjie President.* 

Upon judges aa _ such n o ftinctiops can be imposed ex- 
cept those of a Judicial nature. T tie y oannot tb erefore b ^ 
reguire^tiL.act flB. commissioners to determin e que stiona 
subject to the consideration and aupervieion of Congress 
or of an executive officer ; * or to make or review as ap- 
praisers the assesamente that have been made of property 
for taxation ; • nor can they by vii-tue of equity powers 
appoint officers to assess and collect taxes from mimici- 
palities, even to pay Judgments against such municipalities, 
standing on their own records : * nor can they determine 
whether territory sliall be incorporated as a village.* 
W hfiii iiiclinial ftiithoritv in conferred by law upon a court, 
it must be exercised by the Judges sitting and oi'ganized 
as a court, and not by the judge out of court* 

' American Ini. Co. v. CiiDter, 1 Pet 611. 

* Note to Hajiburn'i Cue, 2 Dall. 400; United St>tM v. Femira, 
13 How. 40. Tlie remsrk in the text bai no relerenee to coarti like 
tlie Conrt of Claimi, wiiich, being a tribunal created to connder de- 
mands againtt the gOTernment, as; have its anthoritj mtrtcted to 
an; extent that leema wise. 

< Auditor of State c Railroad Co., 6 Kaoi. 600 ; Hunday v. Rail- 
way, 43 N. J. It 338. In Hasuchusetls it has been held Chat court* 
cannot be empowered to appoint snperrigora of election. Case of 
Supervisor* of Eleulion, 114 Mass. 247. 

* Bees E>. Waiertown, 10 W^l. 107, Heine d. Levee Commisuonen, 
1 Woodt, 246 ; 19 Wall. 666. 

^ Shumway v, Bennett, 2B Mich. 461 ; State a. Simons, 32 Minn. 
640; Oaleiburgu Hawkiiison, 76 III. 162. But !C is held that tb# 
propriety of bringing territory into a municipality by extending Its 
limits may be decided by a conrt, aa being not purely a legislative 
qaeition. BurUngton n. Leebrick, 43 la. 262 , Wahoo t>. Dickinson, 
80 N W. Bep 618 (Neb.) j Callen v. Junction City, 23 Pac. Rep. 662 
(Kans.). 

* Note by tlie Chief Jm^ce to United Slates v. Ferreira, 13 How. 
62. A judge cannot be empowered to detCnnine which claimaat of 
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■D office U entitled to hold it daring a contaC If audi power i« 
execntiTp, it cannot be giTsn to a jndgoi i( judicial, it muit be vegteil 
in aoourt. In re Cleveland, 61 N. J.L.811. But duties in oonnection 
witli tlie adoption of cbildrao tMj be impo*ed hj the legiilatnre npon 
a jndge witboat InToUing any eierciM by liim of judicial powac. 
Iare8teTeiu,a3CaL822. 
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CHAPTER IV. 

THE f 0WBB8 OF C0NQRB8& 



^'xy^ National Pov>erB, — In any sovereign state, the law- 
makit^ department is th e repository of most power , and 
it Is also the moat im mediate represeataLlve^of the sov- 
ereignty. Not that tlie others are subordinate within 
their respective spheres, but the exercise of governmental 
authority begins with the making of lawsi and the other 
departments execute and administer wbat the law-making 
department enacts. For this reason the Const i tution, in 
enumerating the powers which shall be exercised by 
authority of the general government, confers them in 
terms apoa Congress. But thjq jp le gal eff ect is confer- 
ring them npon the United States, and by implication a 
corresponding executive and Judicial power is also given, 
though to a large extent the exercise of these powers 
respectively is left to be provided for in the discretion of 
Congress. 

Sectiox I. — Taxes, JjOioXB, aiid Debts. 

The J^otoer. — In the specific enumeratjon of national 
powers, it is first declared that " The Congress shall have 
power to lay and collect taxes, duties, imposts, and ex- 
dses, to pay the debts, and provide for the common de- 
fence and general welfare of the United States ; bat all 
duties, imposts, and excises shall be aniform throughout 
the United States.'" fhim n p""tir '■ conferred which is / 
essential to the maintenance of independent government, 
and the want of which was one of the principal causes of 
the fkilnre of the Confederacy. The purposes for whii-li 
1 Conit, Art. L f 8, cl. 1. 
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the power may be exercised are also specified, but in siicti 
general terms that they comprehend all the needs of gov- 
ernment. The requirement of uniformity in the levy of 
. duties, imposts, and excises ia an important limitation tu 
a power which otherwise might have been exercised par- 
tially and oppressively. 

Definition, — The word " f i'^sfift" '" it* most enlai^edv™^-^ 
sense, embraces all the regular impositions made by gov- ' 

emment upon the person, property, privileges, occupa- 
tions, and enjoyments of the people for the puriMse of 
raising public re\'enue.' As duties, imposts, and excises 
are laid or imposed for this purpose, they are ia a strict 
sense taxes, and no doubt might have been levied by the 
government under tliat designation, without being here 
specifically mentioned. But as the term " taxes " is some- 
times used in contradistinction to these levies, it conduced 
to certainty to name them separately. It was also a con* 
venience in view of the special rule which was prescribed 
for their levy. The terms " duties " and "imposts " are 
nearly synonymous, and are usually applied to the levies 
made by government on the importation or exportation of 
commodities, while the term "excises" is applied to the 
taxes laid upon the manufacture, sale, or consumption of 
commodities within the country, and upon licenses to pur- 
sue certain occupations.^ 

Taxes are distinguishe d from arb itcarg-leYka in that 
they are laid according to some rule wliich apportions the 
burden between the subjects thereof. An exaction which 
is made without regard to any rule of appo'rtionment is 
therefore not a tax, and is not within the constitutional 
authority of the government,' 

1 Montesq., Sp. of the L., b. !■% ch. I ; Perrj v Washbarn, 20 Cal. 
818, aeO ; Hilbisli v. Catherman, 64 Peon. St. 164, 169 ; Losn AMOcia- 
tion V. Topeka, 20 Wall. 0u6, 064; Opinion of Jndgci, 58 Maine, 690. 

" Cooley on TaiatEon, 8. 

* Sutton'a Heira v. Louisville, S Dana (Kj.), 2&-S1 ; Orim v. School 
IKitrict, 67 Penn. St 133. 
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The power to tax in a n jpciden t of eoverelgnty, and is 
GoeztenBive with the snbjecta to which the Boverelgnty ex- 
tends. It is ualimiled in its range, acknowledging in its 
Tery nature no limits, so that security ag ai nst its abuse 
is to be found only in the i-esponsibility of the legislature 
which imposes the tax to the constituency who are to 
pay it' A people, howeyer, in establishing their consti- 
tation, and delegating to their representatives this power, 
may impose at discretion limits to its exercise ; and many 
effective limitations have been imposed in the constitutions 
__ of the States. 

TKe Power Diacrttionary. — As respects the kind of 
tax tJiat shall be lidd, or t he su^ecta upon which it shall 
be impoBe<l, every government will regulate its action 
according to its own view of what will best accomplish the 
end, and best subserve the general interest Therefore, 
taxes may be levied upon either land or personalty to the 
exclusion of the other, or upon occupations in preference 
to either or both, or they maj- be collected In the form of 
duties on imports or excises on domestic productions. 
Thg TTTijtfid Statps for th^ most part has collected its rev- 
enues Trom duties on imports, but at exceptional ix^riods 
has levied taxes on land, occupations, manufactures, in- 
comes, deeds and other contracts, and many other sub- 
jects. The basis of apportionmen t in the case of imports 
and excises has sometimes been value, sometimes weight, 
quantity, or quality, and sometimes other standards, while 
upon deeds and contracts the apportionment has been ac- 
cording to number or importance, and the tax has been 
collected by the sale of stamps. By the Constitution the 
United States is precluded from laj-ing any tax or dutyoji^ 
articlcs_exported fl-om any State.' The requirement that 

> Veuie Bank v. Teano, 8 Wall. 633, &48, McCulloch v. Mary- 
laiiil,4 Wheat 310,428, Howell b. SMte,S Oill IMd.). M; Peoples. 
Brooktvn, 4 N, 7. 419 ; Pullen v. CommiHionere, 66 N. C. 361 ; Tuf - 
lor D. Palmer. 81 Cal. 240 : State v. Newark, 26 N. J. 619 , Willianii 
V. Caramack, 27 Mi»a. 209, 219 ; Farbam v. Jastices, 9 Oa. SU, 362. 

s Conat.. Art. I. } 9, cl. 5. 
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an article intended for exportation shall be stamped, to 
prevent tmaA and secare the carrying ont of the dedared 
intent, is not laving a duty, even though a small charge 
is made for the stamp.' It would be otherwise if the 
stamp were required for the purpose of revenue.* 

The Purposes. — Constitutionally a tax can have no 
other basis than the raising of a revenue for public pur- 
poses, and whatever governmental exaction has not this 
basis is tyrannical and unlawful. A tax on imports, there- 
fore, the purpose of which is, not to raise a revenue, but 
to disconn^e and Indirectly prohibit some particular im- 
>^ port for the benefit of some home manufacture, may well 
^be questioned as being merely colorable, and therefore not 
warranted by constitutional principles. But if any income 
Is derived tiom the levy, the fact that incidental protec- 
tion is given to home industry' can be no objection to it, 
for all taxes must be laid with some regard to their effect 
upon the prosperity of the people and the welfare of the 
coantrj', and their validity cannot be determined by Ibe 
money returns. This rule has l>een applied when the levy 
produced no returns wliatever ; it being held not compe- 
tent to assail the motives of Congress by showing that the 
levy was made, not for the purpose of revenne, but to an- 
nihilate the subject of Ibe levy by imposing a burden 
which it could not bear* Practically, therefore, a law 
purporting to levy taxes, and not being on its face subject 
to objection, is unassailable, whatever may have been the 
real purpose. And perhaps even prohibitory duties may 
be defended as a regulation of comniereial intercourse. 

1 Face V. Bur^esB, 92 U. 8. 372. 

» Almy p. California, 21 How. 169. 

■ Veazie Bank e. Fenno, S Wall. 633; National Bank n Units'! 
Sifttee, 10> U. 8- 1. Mr. Justice %\otj, in hii Commentsries on the 
Conititution, weerU broadly thai " the abiolute power to levy taiei 
includes the power in every form in which it may be used, and for 
eTery purpose to which the lepelnture may choose to apply it. It 
therefore includes the power to levy protecli»e duties, though the 
duties may in effect be pTohitMttny." — Story on Const., $ 966. 



D,9,t,.?<ib, Google 



\ POWKE8 OP 00NGBES8. 57 

. Levies for Private Ptirposei. — Where, however, a tax is 
" 'Uvowedly laid for a private pur pose, it is illegal and void. 
Tbe following are illustratioDs oT'taxes for piivate pur- 
poses. A tax levied to aid private parties or corporatjona 
to establish themselves in business as manufacturers ; ' a 
tax the pi-oceeds of which are to be loaned out to individ- 
uals who have suffered from a great fire ; * a tax to supply 
witJi provisions and seed such fanners as have lost their 
crop64 * a tax to build a dam which at discretion is to be 
devoted to private purposes ; * a tax to reflind moneys to 
indtviduala which they have paid to relieve themselves 
from an impending military draft ; ' and bo on. In any 
one of these cases the public may be incidentally bene- 
fite.l, but tbe incidental benefit is only such as the public 
might receive from the industry and enterprise of individ- 
uals in tiieir own affaire, and will not support exactions 
uader tbe name of taxation. 

But, primarily, the determination what is a public^nr- 
pose belongs to the legislature, and its action is subject to 
no review or restraint so long as it is not manifestly color- 
able. All cases of doubt must be solved in favor of the 
validity of legislative action, for the obvious reason that 
the question is le^lative, and only becomes j iuj jHilI w hpn 
there is a plain excess of legislative authority. ^ ""l i f t 
can only arrest tbe proceedings, and dpi^jara n Ipvy vnj'ij 
when tbe absence of public interest in the purpose for 
which the funds are to be raised is so clear and palpable 
as to be perceptible to any mind at first blush.* 

> Lo4D AMOciatlon v. Topeko, 20 Will. ^A, 668 ; Cole d. La Orange, 
118 U. S. 1 ; AUen v. 3?>y, 60 Me. 124 ; Mather o. Ottawa, 114 HI. 669. 

* Lowell V. BoitoD, 111 Man. 454 ; Feldman v. Charleston, 23 
8. C. 67. 

* 8tal« r. Osswkee, 14 Kant. 4ia 

• Attomey-Qeneral c. Eau Clure, ST Wli, 400. 

• Tyson d. School Directort, 51 Penn. St. 9 ; CroweU u. Hopklnton, 
46 N. H. e ; Ueher n. Colcheiter, 33 Conn. 667 ; Freeland v. Haitingt. 
10 Allen (Maat.), GTO ; Miller u. Orandy, 13 Midi. 640. 

■ Broadhead v. Hilwankee, 19 Wis. 624, 662 ; Cheaney i>. Hoowr, 
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' 9at sometimes tin puUic purpose is clear, though the 

imdiediate benefit is private and individual. For example, 

X' the ^tverament promises and pays bounties and pensions ; 

> bat in «Terj case the promise or payment is made on a 

CjconsideratioD of some sdvaatoge or service given or ren- 

TTdered, or to be given or rendered, to the public, which is 

supposed to be an equivalent; and the law for the pay- 

ment has in ^ew only the public interest, and doea not 

differ in priuctfile or purpose trom a law for the pajnnent 

of salaries to public officers. Tlie same is true where a 

State continues the paj'ment of salaries to officers who 

have become super^nuated in its service. The questioa 

whether they shall bd paid is purely political, and resolves 

itself into this : whether the State will thereby probably 

secure better and mo\e valuable service, and whet^r 

therefore it would be wisaand politic for the State to give 

the seeming bounty.' 

Where a law for the levy of a tax shows on its face the 
porpose to collect money fVom the people and appropriate 
it to some private object, the etecution of the law may be 
resisted by those of whom the exaction is made, and the 
courts, if appealed to, will enjoin collection, or give rem- 
edy in damages if property is seized. But if a tax law 
on its face discloses no illegality, tber^ can in gener^ l>e 
no such remedy. Such is the case with the taxes levied 
under authority of Congress ; they are levied without any 
Specification of particular purposes to which the collec- 
tions shall be devoted, and the fact that an -intent exists 
to misapply some portion of the revenue produoed, cannot 
be a ground of illegality in the tax itself. In cases arising 
in local government, an intended misappropriation may 
sometimes be enjoined ; but this could seldom or pever 
happen in case of an intended or suspected mtsappropria- 

B. Monr. (Ky.) 880, 3*6; Booth e. WoodbnTy, 82 Conn. 118, 128; 
Hammett v. PhiladelphU, 65 F«iiii. St. 146 ; Tide Water Co. v. CoMcr, 
IS N. J. Eq. 518. 

1 Cooley OD Taiatlmi, 2d «d. 111. 
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tioa-hy. a State or by the Uuited States, neither of tbem ^ 
beJDg subject to the procesa of t^uauiion. The remedies ^ . 
for such cases are therefore political, and" caa only be ']T 
administered tiirough the elections.^ — ' 

Taxation of OoternTnent Agencies. — The power to 
tax, whether by the United States or by the States, is to 
be construed in the light of, and limite d bj^ the fact, that 
the States and the Union are inseparatiJe, and that the 
Constitntion contemplates the perpetanl maintenance of 
each with all its conatitutiona! powers, unembarrassed and 
unimpaired by any action of the other. The taxing power 
o f the fed eral government docs not therefore extend to the 
means or agencies through or by the employment of which 
the States perform their essential t\mutions, since, if these 
were within its reach, they might be embarrassed, and per- 
haps wholly paralyzed, by the burdens it should impose. 
"That the power to tax involves the power to destroy; ., 
that the power to destroy may defeat and render useless 
the power to create ; that there is a plain repugnance in 
conferring on one government a power to control the con* 
Btitutjonal measures of another, which other, in respect to 
those vety measures, is declared to be supreme over that 
which exerts the control, — are propositions not to he 
denied." ' It is true that taxation does not necessarily 
and unavoidably destroy, and that to carry it to the excess 
of destruction would be an abuse not to be anticipated ; 
but the very power would take from the States a portion 
of their intended titierty of independent action within the 
sphere of their powers, and would constitute to the State 
a perpetual danger of embarrassment and possible anni- 
hilation. The Constitution contemplates no suci) shackles 
upon state powers, and by implication forbids them. 

The United States, therefore, cannot tax a state mu- .'' 
nicipal corporation or its resources,* or the salary of a 

' Cooler on TaiaHon, 23 ed. 701, 724, 823. 
< McCulloch i>. M>T7land, 4 Wlieal. 316, 431. 
* United Sratet t>. Railro&d Co., 17 Wall. S22. 
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state officer,' or tiie process of state courts,* or a railroad 
owned by a State,* and so on.* And on the other hand 
a State csnnot tax the salary or emoluments of federal 
officers,* or the bonds or other securities issued under the 
power to borrow money on the credit of the United States,* 
or the revenue stamps or treasury notes issued by the 
United States,' or a bank created by the United States as 
its fiscal agent,' or the franchises of a corporation created 
hy the United States except with the consent of Con- 
gress, * and so on. But the sovereignty whose means or 
(^encies of government would be affbcted by the tax 
might render it lawful bv its assent, as has been done 
in some cases. The fact that the general government has 
chartered and brou ght into existence a corpor ation with 
stipulations in the charter whereby the United States may 
have certain benefits from its use, does not exempt its 
property from state taxation," but restrictions to prevent 
nnjnst discriminations might be imposed, as has been done 
in the case of the existing national banks. 

L a Dd_^f.tbg_Un ited States lying within a State is not 
taxable by the State.'' If such land has heen bought, or 

1 The Collector v. Day, 11 Wall. 113. 

' WamsD V. Paul, 22 Ind. 276; Moore v. Quirk, 105 Maii. 40; 
UoioD Bank v. Hill, S Cold. (Tenn.) 326. 
' Georgia k. Alkint, 1 Abb. U. 8. 22. 

* Ward D. Maryland, 12 Wall. 418, 127 ; State f. Qnatin, 82 Ind. 1 ; 
Sajlea v. DavU, 22 Wis. 225. 

' Dobbiiu V. Commiggioners, 16 Pet. 436. 

' WettOD V. Charleaton, 2 Pet. 442 ; Bank Tax Caae, 2 Wall. 200. 

T Palfrey ■>. Boston, 101 Maes. 329; Montgomery e. Elatan, 32 Ind. 
27 ; The Bank v. The Snperriiora, T Wall. 26. But tsxation cannot 
be evaded hy putting taxable fundi temporarily into United Statet 
note* jnat before the time for aiBeiiment. Shotwett v. Hoore, 129 
U. S. 590. 

' McCulloch tJ. Maryland, 4 Wheal. 316, 868; Osbom v. Bank of 
Qnlted BUtei, 9 Wheat. 738. See United Statei t>. Bailroad Co., 17 
WaU. 822. 

* Oillfomia e. Paclflc R. B. Co.. 127 U. 8. 1. 
■° Railroad Co. n. Peniston, 18 Wall 5. 

" Van Brocklin c Tenneaaee, 117 U. S. 151. 
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taken up, by an individual, it is not subject to State taxa- 
tion so long as somethiug remains to be done by the in- 
dlvidu^ to perfect his right to a patent from the United 
States.' If, however, his right to the patent is complete 
and the United States holds a naked legal title, the land 
iB really private property and may be taxed by the State.^ 
"■^X^^T-v/^ JOirect Taxes. — It is provided in tlie Constitution that 
direct taxes shall be a ppoi-tioned ftfliong the States accord- 
ing to their representative population.' What was meant 
by direct taxes in this provision is not entirely clear. 
Taxes are usually classed as direct when they are assessed 
npon the persons, propertj', businesB, income, &c. of those ^ 
who are to pay them, and as indirect when they are levied ] 
on commodities before they reach the coneamer, and are 
paid by those upon whom they ultimately fall, not as taxes, 
but as a part of the market price of the commodity.* But 
it is held that the term " direct tax " as it is used in the 
federal Constitution has a more restricted meaning, and 
is to be limited to capitation and land taxes exclusively.* 
A tax levied on carriages kept for use is not a direct 
tax ; * and it is manifest that no apportionment of such a 
tax by representative population could possibly be just. 
The same ruling has been made in the case of a tax on 
income,' and a tax on the circulation of l)ankB.° Succes- 
sion taxes and all taxes of excise would come under these 
mlings. 

Collection. — The power to tax include s the pow er to 
make use of all customary and usual means to enforce 

> Kailway Co. v. McShane, 22 Wall. 444 ; Wiiconain Centr. B.II. 
Co. V. Price Co.. 18.3 U. S. 49fl. 

* Deffebacktr. Hawke, lieU. S. 392; WUconiin Centr. B. B. Co> 
D. Price Co., 133 U. S. 4M. 

* Const., An. 1. 1 2. See Art. I. % 9, cl. 4. 
< 1 Kent, 264 ; Storj on Congt , §S 950-9ST. 

* Springer v. United Stales, 1.32 U. 8. 588. 
« Hylton 17. United States, 8 nail. ITl. 

T Paciflc Ine. Co. o. Soole, 7 Wall. 433. 

* Teazle Bank d. Fennoy 8 Wall. 58S. 
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payment. But le gislation must prescribe these means antl 
give full directiona for tiieir employment, anSltls essen- 
tial to the validity of the proceedings that the statute in 
all esaential particulars shall be followed.' 

Sorrowing Money. — Congress is also empowereij^ ^ 
bgrrow money on^ the credit of the United States.' This 
posecjnay be exercised d irectly , in the usual mode, but 
the indirect method, of issuing govemmeDt obligations for 
debts or sen-ices, is equally admissible. And all sudi ob- 
ligations are excepte d, from the state power to tax, since 
otherwise they might be 80_ bui;dened with " taxation as to 
render it impossible for the government to negotiate tfaem 
at all.* 

"PuWt'c Faith and the Public Debt. — In the Constita- 
^ tion it was declared that " all delits contracted and engage- 
ments entered into before the adoption of this Constitution 
shall l>e as valid against the United States under this Con- 
Btitntion as under tile Confederation."* This was perhaps 
Intended merely as a solemn assurance to public orediton 
and the world that the pottlic faith should be inviolably 
kept by the United States un^e^ its changed government ; 
but it might have had a 8peciai'"«igni flea nee and impor- 
tance had one or more of the Stater -failed to adopt the 
Constitution. In that event, although tfie general rule 
would apply that a public corporation remkitis liable for 
pre-existing debts notwithstanding tlie changes in ite or- 
ganization, or in its corporators, and notwithstanding any 
loss of territory, yet it would have been easy to raise "e^T- 
ils concerning it, had some States escaped the debt by re- 
jecting the Union. It was therefore as politic as it was 

1 Stead D. Coane,4 Cranch,403; WiUiamiD.Perton,! Wheat 77; 
Fsrker v. OvermRn, 18 How. 137. 

* Coiut^ Art. I. S 8, el. 2. 

• The Banks v. The VUjot, 7 Wall. 18 ; The Bark b. The Super- 
Tison, 7 Wall. 26. So of the preminm on United Stalet bonda 
People !-. Com'r, 80 N. Y. 63. 

« Conit, Art. vr, d. 1. 
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JiAt to pledge tiie United SUtes to the payment of the 
whok debt, that no one mif^t be encouraged to nuse ques- 
tions respecting it afterwards. A like pledge was made 
in one of" the ameDdments adopted after the close of the 
great civil war. It was then declared that " the validity 
of the publi6.debt of the United States, authorized by law, 
including debUt incurred for payment of pensioDB and boun- 
ties for serviced in suppressing insurrection or rebellioD, 
shall not be questioned. But neither the United States 
nor any State shall assume or pay any debt or obligation 
incurred in aid of iii«urrection or rebellion against the 
United States, or any claim for loss or emancipation of any 
dave ; but all such debts, obligations, and claims shaA be 
held illegal and void." ' The prohibitoiy portion of this 
provision was as unnecessary as the other for the purpose 
of settling any principle. No nation can t>e expected to, 
or does, make compensation for losses occasioned in war 
to its enemies. It might be said, however, that slave 
property of loyal and disloyal alike was deatrayed by the 
government under circiimatances rendering the destmction 
equivalent to an appropriation, and that the equitable 
claim to compensation was such as should -be respected. 
Bat tbe prevailing view was that slavery was itself the 
cause of the civil war, with all its losses and calamities, 
and that its destruction was the desta-acUon of Ik, puHic 
enemy, and no just claim could arise from it. The ex- 
ample was therefore followed which was set at tbe Revo- 
lution, of making no compensation for the incidental loes^ 
of the war ; and this was made impossible by expressly 
prohibiting it. ___ 

SficnoM II, — Requlation or Comherce. 

^XXyP TAs Constitution. ~ It l a flirther provided bytheCon- 
stitation, that Congress sliall have power " to r^ulate 

1 Amendment 11. 
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commerce with foreign nations, and among the several 
States, and with the Indian tribes." ' 

Commerce, — The word ^g omwterce is not limited to 
traffic ; to baying and selling and the exchange of com- 
modities ; but it comprehends navigation also, and all tiiat 
is included in' commercial intercourse between nations and 
parts of nations in all its branches, an d ia reynlated bj' 
prescribing rules for carrjing on that intercourse.' Navi- 
gation and inter(X>urs£iJliei£lbia,uipoaJii&jiaiU£^liU£^ 
ways by w ater is under the regulating control of Congress, 
wherever it is not exclusively limited to a single State.* 
So are transportation and intercourse by railroad between 
diSSrent parts of the country,; and it is therefore compe- 
tent for Congress to provide that all railroad companies 
may carry passengers, mails, and property over their roads, 
boats, bridges, and ferries, on their way fVom one State to 
another, and receive compensation therefor, and may con- 
nect with other roads so as to form continuous lines for the 
transportation of the same to their places of destination ; 
also to provide for the construction o f bridges over naviga- 
ble rivei-8 between States, and to provide that ttie bridges 
when constructed shall be free for the crossing of all trains 
of railroads terminating on the sides of the rivers respeo- 
tively> Congress may also regulate oommuJUcatiaB-luf- 
telegraph htttwBpn the States, and where a State tias given 
exclusive privileges which would preclude tVee intercourse, 
it may under this power and the power to establish poatr 
offices and postroads, provide for the construction of com- 
peting lines.. T hese powers '^keep gace with the pr<^re8s 
of the country, and adapt themselves to the new develop- 
ments of times and circumstances. They extend from the 

' Const, Art. I. ; 8, cl. 3. 

' OibboneD.Ogden, 9 Wheat. 1,189; PMiengerCa>M,7 Hoit.288; 
Welton V. Missouri, 91 U. S, 276; Hendennn u. New York, 92 U. S. 
260; PensacolaTel. Co. p. West. Ac. Tel.Co.,96U. S.l,9;Bobbln» 
D. Shelby Tax. Dist., 120 U. S. 489. 

» Gibbons V. Ogden, 9 Wheat, 1. 

* Railroad Co, u. Bicbmond, 10 WaU. 684. 
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bone with its rider to the itage-coacb, fiY)!!! the saiting 
vessel to the steamboat, from the coach aod the steamboat 
to the raib-oad, and from the railroad to the telegraph, as 
these new agencies are successively brought into nse to 
meet the demands of increasing population and wealth. 
Tbey wei'e istended for the governmentof the business to I 
which they relate, at all times and under all circumstances. / 
As they were intrusted to the general government for the 
good of the nation, it is not ooly the right but the duty of 
Conyreea to see to it that intercourse among the States 
and the transmission of intelligence are not obstructed or 
unneeessarily encumbered by state legislation." ' 
■XXJCTTtT" Commerce betvieen StaUa. — T o constitute ""commerce 
between States' it is essential that it be not confined to one 
State exclusively, but concern more than one.' The ordi- 
nary trade of a State, the local buying, selling, and ex- 
change, the making of contracts and conveyances, the 
rules for the regulation of local travel and communication, 
and all the infiuite variety of matters which are of local 
interest exclusively, are left wholly to the regulation of 
state law. The commerce of a State which Congress may 
control mnst in some stage of its pragrees be_ extraterri- 
torial. It can never include transactions wholly internal, 
between citizens wholly of the same community, or extend 
to a polity and laws whose ends and purposes and opera- 
tions are restricted to the territory and soil and jurisdiction 
of such community. Nor can it be properly concluded, 
because the products of domestic enterprise in agricnltui-e 
or manufactures or in the arts may nlttmatel}' become the 
sutijecta of commerce outside the State, that the control of 
the means or the encouragements by which enterprise is 
fostered and protected is implied in this important grant 
of power.' Therefore Congress cannot legislate for the 

1 PeuMCola Tel. Co. v. Weitem, &n. Tcl. Co., 90 U. S. 1, 9. 
1 GibboDBc. Ogd«n, 9 Wlimt. 1,189; The Fmsric Bridgn.S WiU. 
782. Compare Lord c SteamahEp Co., 102 U. S. Ml. 

* Veizie V. Moot, 11 How. 666, 574. It it weU laid in tlili csm 
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r^^Iation of commerce on a stream whoge navigable waters 
are exclusively within the limits of a State, and which 
does not, by (nnnccting with other waters, form a contin- 
uouB highway over wliicli commerce is or may be earned 
on with other States or with foreign countries.^ It is 
otherwise, however, with a river which, though wholly 
within a State, forma, with liie lake into which it runs, a 
highway for interstate commerce ; and the regulations 
may extend to the vehicles of commerce which are used 
upon the river exclusively, but deliver merchandise upon 
the vessels navigating the lake,' So a law of Congress 
which undertakes to regulate the sale of an article within 
a State, and to impose penalties for preparing, offering 
for sale, or selling it, except after it has been eubjecteil to 
a preecnbed test as a protection against explosions, is in- 
operative within state limits.' 

Commerce with Indian T riben . — It ts immatenol to 
the power of Congress over commerce with an Indian tribe 

that " a preteniion a< [nr-reaching aa thii woaM extend to contracta 
between citizen and ciitizen of the aaine State, tronld control the par- 
■nils of the planter, the grazier, the manufauturer, tlie mechanic, the 
inimenie operations ot tiie collieries, tlie mines, and furnacei ol the 
country; for there ii not one of these HTOcatfonB tiie results of which 
may not become the sabjecta of foreign commeroe, and be bonte, 
either b; tnrnpilcei, canals, or railroads, from point to point withia 
the Mveral States, towards an nltimate deitinaiion. Snch • preten- 
sion would effectually prevent or paralyze erery eflbrt at internal 
improvement of the eeveral States ; for it cannot be supposed tliat 
tho States would exhaust tlieir capital and their credit in the con- 
Btmction of turnpikes, canals, and railroads, the remaneratioti de- 
rifable from which, and sU control over which, might be immediately 
wrested from tiiem, because such public works would be facilities for 
commerce whicli. whilst availiug itself of tliese facilities, was on- 
questionably internal, although immediately or allimately it might 
become for^gti.'' 

1 Veazie e. Moor, 11 How, 668. 

« The Daniel Ball, 10 Wallace. 667; Withers t. Buckley, 20 How, 
84; The Bright Star, 1 Woolw. ■2^6; The Montello, 3 Wallace, 
430. 

* United State* t. DeWltt, Wall 41. 



n,<i ■,..<! b, Google 



POWERS OF 0ONGBB8B. 67 

fbat the tribe resides within the limits of a State.' The 
power of regulation may exten d to the prohibition of all 
intercourse except that carried on under license,* and at 
the discretion of Congress the prohibition may no doubt 
be made total. 

Embargo. — At one notable period in the hiatorj' of the 
countrj- it was deemed wise to laj- an embargo upon all 
commerce with Great Britain and France, as a means of 
obtaining redress against unfViendly action on their part, 
under which the commerce of the coantry was being seri- 
ously crippled. The embat^o act was contested as uncon- 
stitutional. It was said that it was not a regulation of 
commerce, but a total destruction of commerce, and there- 
fore not warranted by the power now under consideration. 
The act was nevertheless sustained in the District Courts.' 
The purpose was to protect and save commerce, not to 
destroy it. As an embargo is commonly intended to be 
hurtful to another nation, and is likely to be followed by 
hostilities if redress is not obtained, it would seem to tie 
justified under the war power also. But the power that 
controls commerce must from the very nature of things 
include the power to restrict and limit, — to prohibit as to 
certain things, and to snspeud altogether when for the 
time it seems wise. It is a sovereign power, and therefore 
knows no limit. 
YUyTTjJ^ The P&wer Exclusive. — The mere existfince of this 
P*^^^r '1 Congress^oes not necessarily exclude the States 
from all authority wliatever which migEraB^ct the com- 
merce falling within the control of Congress, provided no 
actual legislation of Congress is interfered with. Some 
regulations of minor importance it is usual to leave exclu* 

1 United State* o. HoIUaoy, 3 Wall. 407 ; Worcester v. Geoi^a, 
6 Pet. 515 ; Johuson u. Mclntoih, 8 Wheat. 543; Jacksoo v. GoodeU, 
aOJolint. (N. T.)18a 

> United States o. risna, 1 McLean, 254. 

■ United Stntei ». The William, 2 Am. Law Jonr.255i Wheeling 
Bridge Case, IS How. 421, 430. 
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sivel; to the States ; Boch, for example, as the regulation 
of pilots, and the policiDg of harbors into which foreign 
and interstate commerce is brought. S o where foreign 
c ommoditie s are bro ught within a State and sold for retail 
trade between local merchants and consumers, tbey then 
become subjects of local commerce, and the control of 
Congress passes to the State. But in respec t to the 
commerce J;batjroperl y falls witbi n the control of^Jon^ 
gress, ite authority is necessarily exclusive, and it is com- 
petent for CoDgresa to extend its regulations to the most 
minute particulars. 

Whgre eta.te lejyslfttjon is in its essence and of neceaaity 
a regulation of foreign or Interstate commerce, and there- 
fore of national importance, it is an encroachment upon 
the power of Congress over the subject, and is therefore 
void, even though Congress may never have legislated 
upon the subject.' Bijefraining from action Congress in 
effect adopts as its own regulations those' which the com- 
mon law, or the civil law where that prevails, has provided 
for the government of such bnsinesa, and those which the 
States, in the regulation of their domestic concerns, liave 
establislied affecting commerce, but not regulating It with- 
in the meaning of the Constitution. |n fact congres* 
sionaL legislation i s only, ^ necessary to cure defects in 
existing laws, as they are discovered, and to adapt such 
laws to new developments of trade.^ Inaction by Con- 
gress is equivalent to a declaration that the commerce 
under its control shall remain free and untrammelled.' 

The lines of distinction between oongressional and 
state jurisdiction will be best understood by examining 
the leading cases, classified with reference to the subject- 
matter involved. 

1 Wellon V. MiMOttri, 91 V. 8. 276. 

> Hall B. DeCuir, 96 U. 8. 465, 49a 

I Wellon V. MUgonH, 91 U. S. 276 ; Brown ". Hoa»ton, 114 U. S. 
822; Wklling v. Hlchigaa, 116 U. S. 446; Bobbiiu v. Slielbf Tazhig 
Diitrict, 120 U. 8. 480. 
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1. As to regulations affecting the navigation of public 
waters: 

The State of New York granted to Robert Fulton and his 
associates, in conaidpration of the valuable service rendered 
in bringing the steamboat Into practical use, the exclu- 
sive right to navigate the waters of the State with vessels 
propelled by steam for a series of years. The act was 
held void so far as concerned the waters which constituted 
the highways of foreign and interstate commerce.^ 

si'hA State of Alabama passed an act" requiring"1he" 
: , own'e^ of steamboats navigating the waters of the State, 
''before the boat should leave the port of Mobile, to file a 
statement with the probate Judge of Uobile County, 
setting forti) the names, residence, and interests of the 
owners. This was held invalid so far as it related to 
vessels enrolledxand licensed for trade under the laws of 
Congress.' \ 

A statute of Loutii^ana imposing a license tax, not on 
the vessels as property, but on the business of owning and 
operating towboats between New Orleans and the Gulf of 
Mexico, is invalid, as it ^ts a price on the privilege of 
navigating the MisBissippi.' 

2. As to regulations atfecting the bringing into a State 
of property from another State or country : 

The State of Maryland passed an act requiring import- 
ers of goods to talie out a license and pay a license fee 
therefor. But this, whether regarded. as the imposition of 
a tax, or a mere regulation, imposed a restraint, condition, 
or burden upon engaging in foreign commerce, and was 

1 Oibboni r. Ogdeo, S Wlieat 1. 

" Sinnot v. Darenport, 22 How. 327. See Foster e. Master, &c., 
94 U. & 240 ; Steamihip Co. v. Port Wnrdens, 6 Wall. SI. 

' MoraD V. New Orleans, 112 U. S. 60. Compare with these caies 
those OD pafce 66, ante, A vessel which in going between the porls 
of the lame State paaies upon the high km is subject to congresBional 
regnlfttion, and la not engaged in purelf domeitlc commerce. Lord 
V. gteamship Co., 102 U. S. Ml; Padflc C. 8, 8. Co, n. Com'n, 18 
Fed. Rep. 10. 
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therefore an encroachment npoa the powers of Congresa. 
No more impoi'taot regulation can well be imposed than 
that of taxation, and a taxation of the importer because 
of his business as importer is manifestly equivalent to a 
tax on the business itself.' 

A statute imposing a license tax upon persons dealing 
in goods not produced {□ the State, while imposing no 
corresponding tax upon those dealing in goods which are 
the product of the Statet is inoperative. It cannot be 
supported as imposing a tax upon a calling." 

The State of Tennessee imposed a tax upon all persona 
selling goods by sample. It was held void as applied to a 
salesman for an Obio bouse soliciting orders for goods to 
be sent from Ohio, notwithstanding IJie citizens of Tennes- 
see were subjected to the same law.' 

A law requiring an inspection on the hoof before slaugh- 
ter of all animals to be used as food prevents the intro- 
duction of sound meat killed in other States, and is 
therefore invalid.' ^ 

A State may not forbid the sale of liquor in the original 
package by the person who brought it into the State n<om 
another State, liquor being an article of commerce.* \ 

I Brovn v. Maryland, 12 Wheat 419, *37 ; Low tr. Amtin, 13 WalL 
29. But articlei Imported m«j be taxed after the? have pMied from 
the haeds of the Importera, even though they remain in the origiual 
package. Wariog n. The Mayor, 8 Walt. 110. 

> Welton 17. Miuouri, 01 U. S. 276. The eame principle ia applied 
in Conk if. Fenngylvania, 97 U. S. 566 ; Guy v. Baltimore, 100 It. S. 
434 ; Tieman v. Kinker, 102 U. S. 123, Id Walling v. Michigan, US 
U. S. 440, a tax on selling goods to be ihipped into the Stale, or on 
soliciting saleB of such goods, wae held bad when no such tax was laid 
in caae of the home product. 

« Knbblna u. Shelby Taxing Diat,, 120 D. S. 489. The aame rule 
was followed in Asher v. Texas, 128 U. 8. 120. 

* Minnesota v. Barber, 130 V. S. 313 ; ao, of a law forbidding the 
sale of meat more than one hundred miles from the place of slaughter, 
unless inspected there. Brimmer a. Robman, 188 U. S. 7& So if 
flour fW>m other States must be inspected, while domestic flour need 
not be. Voight u. Wright, 11 Sup. Ct. Rep. 855. 

* Leisy v. Hardin, 136 U. S. lOa The court haTlng before decided 
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Nq( may a State prohibit the driving or convepng of 
Texan,^^exicaD, or iDdian cattle into it during cerbun 
seasons of^e year.' 

8. As to regulations affecting the bringing into a State 
of persons fVom aaufhei State or countrj' : 

The State of New'Tfork required every mnater of a ves- 
sel bringing passengers trQm other oountries, and landing 
them within its limits, to pay to the State a certain snm 
per head for every such passengsr. This requirement was 
(Nearly within the principle of tiie <»ee8 above referred to, 
and was also held unauthorized.' So-^n act which im- 
posed a burdensome conditioo on the shipi^aster with an 
alternative payment of a small sum of mone; for each 
passenger landed, was held void as being a tax- on the 
shipowner for the right to land the passenger, shd in 
effect a tax on the passenger himself.* An act requiring-a 

that ID long ai imported property remitined in Ihe original package in 
the haadg of the importer it had not been mingled with tlie ma»> of 
the propertj in the State ; and, ftlio, la Bowtnan n. Chicago, Ac. Ky . 
Co, 125 U.S. 466, tliat a State conld not forbid thflsinging of liquor 
Into it from another State, thii decision wai, perhMpi, to be expected. 
But to avoid lU effect Congrei* almoit immedlatelf pasaed an act pro 
viding that nil liquore traneported into an; State or remaining tlierein 
for nie ihould, upon arriTal In the Stale, be lubject to hi lawa aa 
thongb produced there, and ihonld not be exempt thereftewu bj 
reaion of being introduced therein iu the original package- 26 Stat 
at Large, 313. A question at once aroie whether the State laws, held 
void as to interstate traffic in Lelg; v. Hardin, became operative by 
reason of this statute, or whether it was necessar; to re-enact tliein 
after its passage. It was determined that the; did not need re-enact- 
ment; that the statute merei; removed the Impediment to their 
operation cauaed b; the commerce clause and the inaclion of Coit- 
gress. Wilkerson i^- Rahrer, U Sup. Ct Bep. 866. 

I Railroad Co. v. Huien, 96 U. S. 466. 

» Passenger Cases, 7 How. 283- 

* Henderion v. Mn;or, 62 U. S. 269; followed in People v. Com- 
pagnie, &c., 107 U, S. 69. In New York v. Miln, 11 Pet. 103, it was 
held that the Stale might require a report from masters of vessels of 
the names of pnssenEers, as being a proper police regulation. But 
this case ia criticised in Henderson v. Mayor, supra. It is, however, 
entirelr competent for the United States to levy a tax upon each 
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• 
H&te officer to satisfy himself whether a passenger is deaf, 
dumb, crippled, &e., and likely to become a public charge, 
forbidding any such person to land nnless the master or 
owner give a bond to indemnify every city, &c., in the 
State, from loss from sach landing, is likewise void.' 

4. As to regulations affecting the sending fVom a State 
of property to another State or country : 

The State of California imposed a stamp duty upon the 
bills of lading of all goods sent out of the State. This 
law, operating directly upon foreign and interstate com- 
merce, was clearly invalid.* So a State cannot forbid the 
conduction tiom it in pipes of natural gas.* 

On the other hand the mere fact that property produced 
in the State Is ready for shipment and that the owner in- 
tends to ship it, will not exempt it from State taxation ; * 
nor, if liquor distilling is forbidden, may Uquor be manu- 
factured, solely because it is intended for export.* 

5. As to regulations of the business of carrying prop- 
erty and persons in the prosecution of foreign and inter- 
state commerce.: 

The State of Pennsylvania imposed a tax to be paid by 
railroads upon freights taken up within the State and car- 
ried out of it, and taken up without the State and brought 
within it. This was & tax ujwn interstate commerce, and . 
was pronounced invalid accordingly.* 

It likewise imposed a tax upon the gross receipts of cor- 
porations carrying on the business of transportation be- 
tween it and foreign countries. As the fares and fVeights 
received for transportation are an esseutlal ingredient of 

pn»Mnger bronght into the country. Head Mone}' Ciuet, 112 U. S. 
680, 

' Chy Lnng v. Freemiin, 92 TJ. S. 275. where thie legislation ll '' 
chRrw:terlze<1 rb "moit eitl»nrdin>iry." 

» Almy B. Califomiii, 24 How, 109. 

* State V. Tndifina & O. Qua Co., 120 Ind. 576. 

• Coeo. Errol, I16U. S. 517. 

6 Kidd «. Peiirtmi. 128 U. 8. 1. 

■ CaM of State Freight Tax, 16 Wall. 232. 
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commeroe, aacb a tax is & burden on commerce wbivh a 
State «an not impose.* 

A New Jersey feny corpor&tioD which had leased a 
wharf in Pennsylvania, at whitili it landed passengers, is 
not taxable In PennsylTania npoo its capital stock, snch 
tax being, in efl^, either upon its right to use navigable 
public waters, or\pon its property because nsed in inter- 
state commeroe.^ 

A state may not impose upon sleeping-cars owned by 
non-residents and having no aitvs in Hie State, a privilege 
tax because they pass into and out of the State in inter- 
state journeys.* 

The State of Louisiana enacted a law to compel all car- 
riers of passengei's to provide equal and impartial accom- 
modations to those applying for carriage, irrespective of 
race, color, or previous condition. So far as this applied 
io vessels transportiug passengers from Louisiana into 
other States, it was held inoperative.* 

The Illinois statute forbidding a greater charge by rail- 
roads for a shoiter than for a longer haul of fVeight in the 
same direction was held to have do application to freight 
taken up within the State and carried outside of it.* 

1 Pliiledelplila S. S. Co. v. PennsjlvnnlB, 122 TJ. S. 826. Th« ume 
rule Is spplled to gtott receipts from trangporCalion of freight and 
psiKDgen between the Stntes. Fargo ■>. Michigan, 121 U. S. 230; 
Slate D. Woodruff P. C. Co., 114 Ind. 166. 

I Gloucester Ferry Co. d. PennsylTunia, 114 U. S. 196. 

' Pickard h. Pullman Car Co., 117 U. 8. 84. JJor may a Heente 
tar be impoied upon the ajienc of a foreign eipreaii company. 
Cratcher v. Kentucky, 11 Sup. Ct. Hep. 851. Nor upon the agent of 
a railroad, situated in a distant State, who aolicitt travel over that 
road, though every railnutd agent in the State is lubjeet to a like 
tax. McCall b. California, 136 U. 8. 104. Nor may a non-resident 
railroad company, whose road forms a part of a line of intentate 
transit, be taxed tor maintaining in a State an office in furtherance 
of its busineis. Norfolk, Ac. R. R. Co. v, Pennsylvania, 1S6 U. S. 114. 

* Hall t>. DeCuir, S&U. S. 485. 

■> Wabash Ry. Co. v. Illinois, 118 U. S, 5&T. The mlei laid down 
in the caw* dted under this head have been ap[died a* weU to com- 
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A statute of PeonBjlv&iiift imposed a tax on the capital 
stock of every railroad and car company, in the propor- 
tioD whicti the Dumber of miles operated by it within tiie 
State bore to tbe wliole numbev operated by it everywliere. 
It was upheld as to tlie non-resident Pullman Car Com- 
pany, because it had within the State constantly engaged 
in Its business, though mainly operated in interstate Jour- 
nej's, a certain number of its cars, which thus acquired a 
aitue there for taxation, the tax being in reality upon the 
cars, as property.^ 

The particular statement of these cases will BufOce for 
our purpose. 

In the cases above mentioned, the state legislation in- 
vaded a domain which is appropriated exdasively to the 
national power But the regulation of the internal police 
of the State is with equal exclosivenesB left to the States, 
80 tar as its rules will operate only within its own limits, 
.. even though indirectly foreign and interstate commerce 
^ may be affected by it.' Therefore a state law granting to 
a state corporation the exclusive right for a term of years 
to control tbe slaughtering of cattle in and near to one of 
ita cities, and requiring that all cattle and other animals 
intended for sale or slaughter in that district shall be 
brought to the yards and slaughter-houses of tbe cor- 
poration, and authorizing the corporation to exact certain 
prescribed fees for the use of its wharves and for each ani- 
mal lauded or slaughtered, may be maintained as a state 

■niiniciition br tde^nph u tocominercebr rail orwnter. Tel^nph 
Co, V. Texas, 106 D. S. 460 ; Leiaup v. Mobile, 127 U, S. 640; W. U. 
Tel. Co. V. Alabam*. 132 U. S. 472. 

' PttUman P. C. Co. v. PennsylTanJa, 11 Sup. Ct Kep. 876. There 
wu itrong duaent in tbe eaie. The majority distinguieh thii tax 
from KD occupation or licenso tax, or a tax on the right of traniit, 
■ad extend the doctrine of W. U. Tel. Co. v. Masaschasett*, 126 U. a 
SSO, where a like Ux oa flied property woa suttaieed, to cover thia 

1 PerTear ». Commoawealtli, 5 Wall. 476 ; Uniled SUtei v. DsWitt, 
« WaU. 11 ; Sherlock ». AUen. 93 U. S. 90. 
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regulftldon of police.^ So the regulation of the sole of in- 
toxicating^driaks withia a State belongs to the State itself, 
Mcl it may're.guire the taking out of a lioeose as a (X)ndi- 
tioD to the deiJiBg in intoxicating drioks, whether of home 
or foreign production, or may prohibit the sale of such 
drinks as a leverage, lacludifig those imported after they 
have passed fifMn the hands of the importer and become a 
part of the general mei-chaadjse of Uie State.* So it is 
ootupetent to require railroad coqipaaies to advertise ao- 
Quallf , and adhere through the year to a tariff of fares.* 
So it may provide for separate, if equa^ accommodation io 
public conveyances within it of white and colored per- 
som/ So a State may make any person who has Texas 
cattle, whitdi have not wintered north of a certain line, 
liable for damage done by them to other cattle through the \ 
comiDunicatioa of disease.* Many other cases of r^olA* f 
tion will be hereafter referred to- -r ■ -k 

Concurrent Jurisdiction. — Anexample of state regula- 
tion on a subject which may at the discretion ofXbngress 
be broaght within its control, is to be seen in the state 
pilot laws and harbor regulations. These have been rec- 
ognized and their validity sustained from the otganizatioa 
of the goverament' The States may also pass quaran- 
tine laws for their own protection against the introduction 
of disease from other States or foreign countries ; ' but the 
power tbat controls the foreign and interstate commerce 
of the country must undoubtedly have the authority to 
take this subject under itfi control as a pall of its com- 

1 SUugliter Honee Casea. 16 Wall. 36. 

> Licenae Caiea, 5 How. 604 ; Licente Tax Ctuet, 5 Wall. 402. 

* Bailroad Co. v. Fuller, IT WaU, 560. 

* LouUville, &c. Ry. Co. b. Uiaaistippi, 188 U. S, 587, 
t Eimniiah v. Ball, 129 U. 8. 217. 

* Cooler P. Warden*, &c, 12 How. 299 ; The Jamet Omj v. The 
J(^Fra««r, 21 Hoir.lS4; Steamahip Co.o.Joliffs.S Wall.460. Bat 
the regulatiooa moat not diacriminate between veasela from different 
Bute*. Spraigne v. Thompaoa, 116 D. S, 9a 

T License Caaea, 6 How. 504, 032; Bailroad Co. v. Hoaen, QS TJ. & 
m; Morgan'* S- S. Co. v. LodUimm, 118 U. a 456. 
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mercial regtilationB. The States ta%y also regulate the 
taking of Qah in uavigable waters within their limits ; ' and 
may require that all locomotive engineers running engines 

in the State, even though engaged in interstate transpor- 

tatioD, shall be examined for col6r blindness.* ~^\y | V 

Bridget, Dams, and Ferries. — lu general, every State 
establishes, regulates, and improves the highways within'^ . 
its own limits at discretion, and this is as true of highways '^, 
by water as it is of any others. Sometimes the v^ula- : 
tions go to the extent of establishing practical monopolies ; t 
as in ease of provisions in the lumber regions of the coun- 
try, under which rafting companies are empowered to take 
control of all logs thrown into a public stream, and raft 
them to their destination, as the owners may direct. The 
States may also establieh ferries across navigable waters, 
and require the owners of ferr3'-boat9 to take out licenses 
for running them, and pay fees therefor.' So the States 
may cause the navigable streams within their limits to be 
improved, and impose tolls on those making use of them 
to defray the expense.* But when a stream in its natural 
state constitutes a highway for foreign or interstate com^ 
mirce,~it'is, as we have already seen, to be coHStTI^d as 
constituting a part of the navigable waters of the Union, 
and as such it is subject to the superior r^ilation and 
control of the United States." A State may authorize the 
bridging of a river constituting a part of the navigable 
waters of the Union, even though the bridge may to some 
extent be an impediment to comraei'ce which is carried on 

> M&nch«Bter r. MuMchntetts, 11 Snp. Ct. Rep. 560. 

3 Smith D. Alabama, 124 U. S 405. 

' United States u. The JaroesMorriiion, Nevb. Adm. 241 i 'Coniray 
r. Taylor. 1 Black, 603; Ferrv Co o. Rast 6L Louis. 107 U. S. 365. 

* Mobileu. Kimball. 102U'S.691;Hu»er.Glo»er, lieu. 8. 543; 
Randt 0. Manistee Imp. Co., 123 U. 8. 288; Palmer i-. Cofahoga Co., 
3 McLean, 226. 

Ai to what are navigntble watera oT tiie United Rt*tes. see Will- 
•nn F. Blackbird Creek Marsh Co., 2 Pet. 245; The Daniel Ball, 10 
Wall 557 ; The Montello. 20 WaU. 48a 



r:,9,N..<ib, Google 



POWERS OP CONORBSa. 77 

Qpon the river under the protectioo of federal law.' The 
ord inance of 1787 for the goveroineiit of the Northtreet 
xerniory provided that alTnavTgable waters of Uie terri- 
tory should be common highways and forever fVee ; and like 
provieions are in the enabling acta under which California, 
Louisiana, and Oregon became States. These provisions 
do not prevent these States, or those formed out of the 
Northwest Tcrritori', from interfering with the navigation 
of rivers by the erection of bridges over them.^ 

State Zhities on Irpporla and Exports. ~~ Further to pie-,^ 
elude interference with the control by Congress over com- 
"Serce it is declared by the Constitution that no State shaU, 
without the consent of Congress, lay any imposts or duties 
on imports or exports, except what may be absolutely 
necessar}- for executing its inspection laws.* The imports 
^ fld exports here intended are imports from and exports to 
foreign countiies only.* The c^use has no reference to 

1 CHlman v. Philtidelphia, 3 WrIL 713 ; Eicaniba Co. v. Chlcip^ 
107 U.S. 678; Cardwell i>. American Bridge Co., IIS U. S. W6; 
HamUlon v. Vickiburg, &g. K. R. Co., 119 U. 8 280; Willtmette 
Bridge Co. n. Hatch. 126 U. 8. 1. In tlie Wlieeling Bridge Csie, 13 
How. 618, it wai held that such ■ bridge conid be abated b; a federal 
court It it! advantage to the general btuinsBB of the conotrj wu not 
to great as to oTerbalaace the inoonTeuiente earned by it But the 
force ot that deciilon ii affected geriouily bj the Williinetle Bridge 
case, tapra. where it n said that in the Wheeling ca«e the principle! 
of intemational law were apph'ed, and that no inference is to be 
drawn from it that federal court* claim intliority to regulate all 
bridge* below port* o( entry, and to treat State legitlation In sach 
caaes aa void. 

» Eacanabs Co. e. Chicago, 107 D. S. 678 ; Cardwell v. American 
Bridge Co , IIS U. S. SOG ; Hamilton u. Vicksbnrg, &c. K. K. Co., 110 
U. 8. 280 ; WilUmBtte Bridge Co. r. Hatch, 125 U. S. 1. Nor from 
charging reasonable toll for the use ot improrementa in them. Rate 
B. Glover, 1 IB U. 8. 648 ; Sands v. Maniatee Imp. Co , 123 U. S. 288. 
The word "free "refer* to the impoelllon ofdatieB upon the right to 
navigate and to diicriminationi againat clliieaa of other Btatea, not to 
phyiical obalTQCtinna. 

• Const, Art. I. § 10, el. 2. 

* Brown e, Houlon, 114 U. S. 822 ; Woodmffl v. Paifaam, 8 Wall 133. 
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persons.' A State in the ezecation of its inspection laws 
may lay a reasonable charge upon goods produced in it 
which are to be sent beyond its borders,* but it is believed 
that a State cannot levy a tax upon property because of 
the intent of the owner to export it to another, or dis- 
criminate in taxation l>etween articles iotended for con- 
sumption within the State and those sold to be taken into 



Federal Duties on Mq}ort8. — On th e other hand Con- 
Ifrese is forbidden, to lay any tax or' duty on articles ex- 
ported from any State.* A s paall fee for a stamj required 
to tie placed upon tobacco intended to be sent out of t^e 
State, is not a tax within this clause.' 

Tonnage Dvtiea. — The States are also forbidden, with- 
out the consent of Congress, to lay any duty of tonnage.* 
It is, therefore, not competent to levy dues upoii'vesieTs 
measured by their capacity,' nor indeed any dues at all 
which are imposed upon the vessels as instruments of com- 
merce, or are levied for the mere privilege of trading to a 
port' Butowners of vessels nay be taxed by the State 
for their interests iu them as property, b}' the same stand- 
ards employed in other oases." Wharfage dues are not 
taxes, and tbey may, therefore, be laid in proportjon to 



I People v. Compagnie, Ac., 107 n. 8. 60. 

• Turner o. Maryland, 107 U. 8. 38. 

) Jackaon Iron Co. v. AuditOT.aeneral, S2 Hlch. 4SS. 

• Const., Art, I. S 9, cl, 5. 

> Pace V. BuTfteas, 92 U. S. 872. 

• Const., Art. I. g 10, cl. 3. 

' Cannon d. New Orleani, 20 Wall. 57T ; State Tonna^ce Tax Cue, 
12 Wall. 20* ; Inman Steamihip Co. i-. Tinker. M U. S. 288. 

" Sleaniship Co. s. Port Wardena, 6 Wall. 31 ; P^ete u. Morgan, 
19 Wall. 681 ; TrangpoPtatlon Co. u. Wheeling, W U. S. 273, 

B Peete v. Morgan, 19 Wall. 681. Only. hoireTer, where they have 
their home lila*. St. Loula e. Ferry Co., U Wall. 423. 

'^ Packet Co. v. Keokuk, 96 U. S. 80 ; St. Louia o. Ferry Co , II 
WalL 428 ; Packet Co. p. Catlettsbnrg, 106 U. 9. 669 ; TranaportaHon 
Co. V. Parkersburg, 107 D. S. 891. 
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Preferencea. — An important reBtrictlon ia imp osed opoo 
the power of Congreas in the provision that " no prefer- 
ence shall be given by an}' regulation of commerce or rev- 
enue to the ports of one State over those of another ; nor 
shall vessels bound to or from one State be obliged to 
enter, dear, or pay duties in another." ^ The provision 
is plain, simple, and jaat, and requires no comment.* 

J'oaseasion of Imported Qooda. — Goods imijorted bot 
not yet delivered to the importer are in the custody of the 
United States, and process from state courts will not reach 
them. They can only b e delivered t o the person entitled 
to receive tnetn under tBe lans of Congress.* 

Section 111. — Natubalization. 

7%e Conttitution. — Con pp'esB is further e mpowered " to 
establish an uniform rule of naturalization." * Naturaliza- 
tion is the act by which the fights, privileges, and im- 
raunitiea of citizenship «re conferred upon a person born 
an alien. There is no doubt tliat, when Cougress has pre- 
scribed a rule, its power is exclusive, since any regulation 
by a State, not in force in every other State, would break 
the rule of uniformity.* The States have, therefore, by 
their assent to this provision, made Congress the exclu- 
sive depositary of the power to confer citizenship.* 

A citize n, in the f ull acceptation of that terra, may be 
saiSI'to be a member of the civil state entitled to alt ltd 
privileges. The principal differences in pri vilege between 
an alien and a citizen consigt in Ihese : the former when 
he resides in the country is there by sufferance merely ; he 

1 Const., Alt. I. S 0, cl. 6. 

' It vM lomewhat coniidered in the Wheeling Bridge Cue, IS 
How. 421. 

■ Harrii u. Dennis, 3 Pet. 202. < Const., Art. I. § S, cl. 4. 

' Chime V. Chirac, 2 Wheat. 269 ; Houston v. Moore, 5 Wheat. 
1, 48 ; Thnriow v. Massschuietta, S How. 504 ; Smitii b. Tonwr, 7 
How. 283. 

B United States r. Villato, 2 Dall. 8T0. 
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cannot own real estate therein, and he cannot exercise po- 
litical rights. But these differences do not always exist : 
the States of the Union recognize fully the right of aliens 
to reside within their limits without hindrance, and in 
many Sutes they are permitted freely to hold, convey, and 
transmit to their descendants real eetate. No less than 
twelve of the States also permit aliens, after a ehort resi- 
dence therein, and after declaring their intention to be- 
come citizens, to exercise the elective franchise. When 
an alien is thus given the privilege permanently to reside 
within a State, and to hold property of all kinds therein, 
and to exercise the privilege of suffrage, the distlDCttoD !n 
right and privilege and immunity between him and a citi- 
zen is not very plain. Indeed, as the sufih^ would seem 
peculiarly to belong to citizens, and as the voter for repre- 
sentatives in the state legislature maj' vote for representa- 
tives in Congress also,' it would seem that tliere might be 
some question whether a State could confer upon an alien 
this high privilege. It is a question, however, which has 
never lieen made. One privilege, at least, the State could 
not confer upon an alien. Without the power of natural- 
ization she could not give bim as a citizen a tjtle to all 
those privileges and immunities of citizens of the seve- 
ral States which the federal Constitution guarantees and 
secures.* 

SucnoK IV. — Baskbcptct. 

; The Constitution. — Congress may also establish " uni- 

'; A- form laws on the enbject of bankruptcy throughout the 
United States." ' Tbia is a power which Congress may or 
may not exercise, and wheu It abstains from doing so, the 
States are at liberty to legislate on Hie. subject. Never- 
theless their legislation must yield to the iHri&inn laws 
whenever Congress shall see fit to pass them.* Tbe^Ower 

1 Const, Art I, 8 8, cl. 1, » Cooit., Art. IV. 1 1. cl. 1. 

* Comt., Art. I.'j 8, cl. 4. 

* Sturgei V. CrowDlnthleld, 4 Wheat. 122; Ogdea v. Saunden, 
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«CCongre88 extends to voluatary as well as ioToIuntary 
baokrqptcy ; and though formerly merchanta and traders 
alone welu^ubjected to the bankrupt laws, it is competent 
for Congress' tQ bring all persons withiu their purview.' 

Exemptiom. — A bankrupt law may retx^nize and give 
to those who become subject to its provisions the benefit 
of the exemption laws of the States in which they re- 
spectirely reside, and the fact that these differ in liberaliti- 
is not to be regarded as depriving the bankrupt law of the 
character of uniformity.* Indeed thisHa a just and equal 
rule, since the bankrupt's debts are contracted on the un- 
derstanding that he is entitled to the exemptions provided 
by the laws of his own State, and creditors cannot com- 
plain when he is allowed them. ^ 

\, Section V. — Thb CuKKEticr. 

Coini ng Money and regvl ating iU Value. — Among the 
most important of the powers conferred upon Cougress is 
that " to coin money and regulate the value thereof and 
of foreign coin."' This power would seem to be made. 
ex clusive by the flir tber provTslon that no State shall 
" coin money," or " make anything but gold and silver a 
tender in payment of debts." * The general purpose in- 

12 Wheat. 2] 3 ; Balflwin v. Hale, 1 Wall 223; Ex parU Eamet, 2 
Storj, S22. 

1 Be California Pac. H. R. Co., 3 Sawyer, 240; Be Silrerman. 
1 Sawyer, 410 ; 2 Abb. U. S. 213. 

3 Re Smith, 2 Woods, 156 ; Be Aflbld'» Eitate, 16 Am. Law Beg. 
624. There are other deci«ion« on the BObject, an<I tome of them are 
in conflict. See Re Deckert, 10 Bank. Reg. 1 j Re Shipman, 14 Bank. 
Beg. 670. 

• Comt., Art. I. { 8, cl. & 

* Const., Art. I. § 10, cl. t. Practicallv, the power la made excltulve, 
tiioiiKh donbtleai the SCatei might legislate on the subject of legal 
tender, if at an; time the legislation of Congress ihouti be found not 
folly tocover the subject. Ani pottiblg t State might estHbliih stand' 
ards differing from thoae ttxed by Congreas, tor tlie discharge of 
contract* subsequently made within the State. But nhen Congress 
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.tended to be Kccomplished by these proviaions was, to 
confer upon Congress the power of general regulation of 
the currency of the countrj', with a view to uniformitj. 

To coi n money is to stamp pieces of metal for use as 
a medium of exchange in commerce, accoi'ding to fixed 
standards of value. When money is thus coined and 
valued by sovereign authority, and when by law no other 
standard exists, it would by force of these facts become a 
lawful tender ; but where money is coined of two or more 
metaJi^i it is usual to restrict the legaTt e n der quali tj'' oT the 
baser metal to small sums, as has been done with silver, 
copper, and nickel coins in this country. 

Iiegal Tender Paper. — In 1872 it was decided that 
Congress has power^to make trpn«iiry uotes a legal tender 
in the payment of debts previously as well as subsequently 
contracted.' It was not_ agreed Irom what clause or por- 
tion flf the Cons t.i til tioT) ^his poty^ r i s derived ; and as the 
legal tender act was passed during the existence of a civil 
war which put the existence of the Union in peril, some 
juris ts have been inclined to t natif y the, p^prrjap ^f t.hp 
power as they would any other act made imperative by the 
extreme exigencies of war. In the law it is declared that 
" United States treasury notes shall be lawful money; " * 
as though the making them witli the legal tender quality 
was the coining of money ; but there is nothing in the 
debates attending the making and adoption of the Consti- 
tution, or in contemporary history, which would lead to 
the belief that the phrase ** to coin money " was under- 
stood in a broader sense than is al>ove expressed. 

B nt a power whose justifl natinr^ rpx^a up on neceseity 

Hlone can coin money nnd regnUte its tbIub it is difficult to ander- 
■tand how thii can be. 

1 Lepal Tender Ca«ei, 12 Wall. 467, overruling; Hepburn v. Gri»- 
wold, S WhU. 602. 

' RcT, Stat. n. 8. S 8588. See Trebilcock n. Wilson, 12 Wall. 687, 
SQ6, per Field, J. ; uid more particularly tbe opinioa of Bradley, J., 
in Ugal Tender Cue», 12 Wall. 664. 
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can never be reetricted to any one period or exigency ; and 
from the nature of the justificatioa it most rest in the 
discretion of Congreas, to be exercised whenever in its 
opinion the need is sufficiently urgent. A n ^rrl i ngl^ jjw 
act of JP'JH, adopted in time of peace, authorizing the 
issue of treasury notes and making them a legal tender, 
was sustained, irrespective of the war power. Th e court 
puts its decision upon the ground that " the power to make 
the notes of the government a legal tender in payment of 
private debts " is " one of the powers belonging to sover- 
eignty in other civilized nations," and that as it is not 
expressly withheld by the CouHtitution, it is by necessary 
implication vested in Congress in connection with the 
- powers over the currency expressly granted.' 
/[_// Changing Values. — Under the powei- to rpgiilat^ ^ the 

legal value may be changed at discretion. As the relat ive 
values of the different metals change from time to time, it 
become% jiecessary to employ this power with a view to 
nniformity in standards, since otherwise the coin of least 
intrinsic value in proportion to its legal rating would in 
time drive the other from circulation. Any ibmaiderable 
change in the legal standards for anj'Other reason is not 
to be expected, and, as it would operate to change the 
value of all existing credits, would be tyrannical. 

Dues to the States. — The States, in the exercise of 
their own sovereignty, will determine for themselves in . 
what c ur rency they will collect their taxes, and the act 
making treasury notes a legal tender can Save no applica- 
tion as between a State and those upon whom the State 
imposes pecuniary burdens for its own necessary pur- 
poses.* And private parties in their fifinlBlctejnay stipu- 
late in what currency they shall be discharged, and the 
courts will enforce the stipulation.* And, on common-law 

1 Legal Tender Caie, 110 U. 8. 421. 
> Lane Count}' t>. Oregon, 7 Wall. 71. 

* BrowngDD 0. Rodei, 7 Wall. 229 ; Butler c. Horwitc, 7 Wall. 26a 
Trebilcock v. Wilscm. 12 Wall. 687. 
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principleB, a tjnrtRT in whatftvar p awifMi current as moaey 
in the bDsiDess transactiona of the day u a Bnffir jent teif- 
der, if not objected to by the creditor at the time the 
tender is made.* 

SKcnoHVI. — Bills op CBEDrt. 

Prohibition. — The States are also prohibited tg "emit 
bills of credit." This inhibition was in furtherance of the 
same general policy which took from the states the power 
to coin money and restricted their power over the legal 
tender. Previous to the Revolution, the Colonies from 
time to time had iesued paper obligatioas, promising to 
pay to the holders certain definite sums of money, and had'5'- 
put these in circulation as money among the people. These ? 
were bills of credit, based on the credit of the Colony Q 
issuing them ; and they had had when issued an invariable ^ 
tendency to depreciation and to the dishonor of the public 
credit. The Constitutional Convention, and the people Id 
adopting their work, agreed that the States should surren- 
der the power to repeat this painful history. The pro- 
hibition, however, does not go so far as to preclude the 
State from chartering banks of issue ; for to " emit bills 
of credit " the State itself mnst put them out on its own 
credit. 

Definition. — By bill of eredj t,^ then, is meant a bil l 
isaufid-hjjhe State, involving the faith of tJie State, and 
designed to circulate as money on the credit of the State, 
in the ordinary uses of bnsiness.' An d ,.the bill. s . of a bank 
chartered by the State are not bills of credit in tliis sense, 
even though the State is sole stockholder in the bank,* or 
though the State has pledged its credit for their payment 

' Warren v. Mani*. 7 John*. {IT. T.) 476 ; Snow v. Perry, » Rcfc. 
(Mass.) 640 ; Wheeler d. Knmgt, 8 Ohio, 169. 

3 Craig D. Mitsouri, 4 FeL 410 ; Woodruff' v. Trapnall, 10 Bow. 106. 
* BriMoe V. Bank of Eentnclcr. U Pet. 257. 



D,g,t,.?<ib, Google 



jtinir 



FOVEBS 07 C0NGBBS8. 85 

Id case the bank shall fail to do bo ; ^ por are coupona of _ 
Btate bon da, thoagb they are made receivable for taxes.* 

Section VII. — Weiohtb and Measubes. 

Standards. — Congpea in i^irthp- amprngat^/i " to fix 

(he atandard of weights and measures." * When this 

power is exercised it is eicluajye , or there would be no 

*' standard." 

SsCnON VTIL COCMTEBFErrtNG. 

Congreae may also " provide for the punishment of 
cQunterfeitinf^ Uie securities and current coin of tEe 
United Statea."* 

" This power," it has been said, '< would naturally flow 
as an incident fVoui the antecedent powers to borrow 
money and regulate the coinage ; and, iodeed, without it 
those poners would be witUout any adequate sanctioo." ' 
The United Statea, by^ n ecesBary imphcation ftom its 
power to coin money, has powev to paniah tlie circulatiou 
of counterfeit money.* Nevertheless, the States may 
punish, as offences t^inst themselves, counterfeitiog, and 
the circulation of counterfeited aecniitiea and coin.' 

Section IX. — Pobt-Offices and Post-Roads. 

The Constitution. — Congrras is further given power 
"to establiab post-offlcea and post-roads." Eve^y mad 
within a State, including railroads, canals, turnpikes, and 
navigable waters, exiating or created within a State, be< 
comes a post-road w hen by law or by the action of the 

1 Darrin^n n. State Bank, 13 How. IS. 

* Poindexler u. Greenhow, 114 U. S. 270. 

■ Cnnst., Art I. § 8, c1. 5. • Conal., Art L g 8, cL S. 

» Story on Conat, 5 1133. 

* Cnlted States v MaiiicoM, 9 How. 660. 

I Fox u. Ohio. 5 Hnv. 410. US. Sft, Uortn t>. Illint^, 14 How. 
18; CroH v. North Carolina, 132 D. 8. 131. 
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post-offlce department prm'ision is made for the trsnspor- 
tatioD of the mail apon or over it. •whothoy hv ^l)ft pAwwr 
to establiah pcMt-roada any more was intended than a 
power to designate or point out what roads shall be mail 
roads, and the right of way along them when so deaig- 
nated, has always been and is stilt made a question. Many 
statesmen and jurists have contended that the power com- 
prehends the laying out and coDStructing any roads which 
Congress may deem proper and needful for the conveyance 
of the mails, and the keeping them in due repair for the 
purpose.' This last view has been acted upon by Congress 
in some instances. The power to establish pyst-offlces 
i ncludes everslliiiig essential to a complete postal system 
under federal control and management, and the power to 
protect the same by providing for the punishment as 
crimes of such acts as would tend to embarrass or defeat 
the purpose had in view in their establishment. And 
whatever place is officially kept as a place of deposit of 
mailable matter is a post-oEQce, though it be merely a 
desk or a trunk or box carried about a house or from one 
building to another.* ' 

SeCTIOS X. — COPIKIGHTS AHD PATENTS. aTTTT^ 

7%e CoTUtitution. — Honifp^ sB is fhrther empowered i 

" to promote the progress of science and useful arts by 
securing, for limited times, to authors and inventors, 
the exclusive right to their respective writings and dis- 
coveries."* TTnilpr thia powpr. exclusive Copyrights are 
gi-anted for a term of years to the authors, inventors, 
designers, or proprietors of books, maps, charts, pictures, 
prints, statues, models, etc, and exclusive rights to make, 

» See 1 Kent, 268, «nd note ; Story on Conit., §§ 1129-1160, «nd 
notei; Wheeling Bridge Case, 18 How. 421; Dickey «. Turnpike 
Co., T Dana (Ky.), 113. 

* United Stales c. Manelia, 2 Blatch. 108. A» to excluding im- 
moral matter from the mails, lee Ex parte Jackion, 96 U. S. 727. 

• Const., Art L S 8, d- 8- 
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use, and vend oew inventions. Acts of Conirreaa under- 
taking to secure exclusive rights in tiie use of registered 
trade-marks have recenti}' been held void, as not being 
within this grant of power.* The sam^ cases hold that 
Congress cannot pass such acts under its power to regu- 
late commerce with foreign nations and among the sev- 
eral States and with the Indian tribes ; at least, if such 
laws are general in their operation, and not limited to the 
commei'ce over which Congress is given control. 

Common-Law Sights. — An author has in the_ Un ited 
States^ no exclusive property in a published work except 
under the federal laws.* But the common law protects 
him against the unauthorized publication of his manu- 
scripts and letters.* 

TAs Power Plenary. — The power to legislate on the 
subject of patents iftsfilenaiy, and may be exercised in the - 
passage of either gen^d^or special laws.* But such laws 
have no extra-territorial effect whatever.* Th e Statea 
have no power to regulate or restrict the sate of patent 
nghts,* but they are not restrained from regulating under 
the police power the use of patented articles.^ 

I Trade Hark Cues, 100 U. S. 82. How far photograph* may 
be copyrighted, mo Uthograph Ca a. Sstoq;, 111 U. 9. £3. 
■ Wheatcm v. Peten, 6 Pel. 661. 

• Wlieaton v. Peters, 8 Pet. 661, 667; Barllett e. Crittenden, 5 
MvLenn, 82 ; Pope i>. Curl, 2 Atk. .142. 

• Evani V. Eaton, Pet. C. C. 322 ; Bloomer c Stollef , 6 McLean, 
166; Blanchard v. Sprague, 2 Story, 164; Blaochard'g Factory v. 
Warner, 1 Blatch. 268. 

' Brown v. Duoheine, Ifl How. 188. 

• Woollen V. Banker, 2 Flipp. 33 ; Cranson v. Smith, 37 Mich. 309; 
HoUida p. Hunt, 70 HI. 109- But there are caies contra, Tod v. Wick, 
88 Ohio St. 870; Herdic v. Boesiler, 109 N. T. 127; New t>. Walker, 
108 Ind. 366. 

) Pattenon u. Eentuckjr, 97 V. 8. 601 ; State v. Telephone Co., 30 
Ohio St 206. 
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Section XT. — Piracies, Felokies on the Hioe Seas, etc. 
J'unis/unmt. — Congreaa is farth er empowered " to de- 
fine aud punish piracles^nd feloHIes commiUed on tbe high 
aeae, and ofiTenoes against the law of nations." Piracy is 
i(pivfra«lly updnratjMMj in the law of natious as robberj' i 
or a forcible depredation on the high seas, animo /urandiy V 
It is the same offence at sea with robbery on land,^ and a f ' 
statute for tiie punishment of piracy, " as deSned by the ^ 
law of nations," is sufficient without further definition.' ■^ _ 
But the manifeBt purpoae of t.hia prnviajon is to empower { 
Congress to provide for the punishment as crimes of all ,^ 
such infamous acts committed on the high seas as coneti- v^ 
tute offences against the United States or against all na- ^ 
lions.' But mhltprv cominltted on a ship belonging to T. 
subjects of a foreign state, Tiy one not a citizen of the c^ 
United States, is a crime only against such foreign state, 
and not punishable in the coarta of the United States.* 
By higti seas is intended all tide-waters below low-water 
mark.' And where an American citizeQ has discovered 
an unoccu^ed _gnanp island, which the President under 
Congressional authority has recognized as part of the 
United States, Congress may ordain that crimes com- 
mitted there shall be considered as though committed on 
a domestic vessel on the high seas.* 

Sectiom XII. — War. X i V^ 

ITie Constitution. — It is farther provided that Con- 
gress shall have power " to declare war, to grant letters of 

» 1 Kent, 183; 4 Bl. Com-, 71-73. 

' United States v. Smith, 6 Wheat. 163. See United States d. Brig 
Malek Adhel, 2 How. 210. 

* 1 Kent, 188. 

* United Statest>.FBl[iier,3Wheftt.610; United States o. Keuler, 
Baldw. 15, 22. 

» United States o. Firatei, 6 Wheat. 184 ; United St*t« v. Will- 
berger, 5 Wiieat. 76, S4. 

* Jooei e. United States, 187 U. S. 202. 
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narqae and reprisal, and make rules concerning captures 
on land and water." * 

2}efinition. — War is said to be " that state in Tyhjch a 
nation prosecutes its right By'fovce." ' It m ay exist with- 
out being declared, through the hostile acts of a foreign 
power, or through armed insurrection, and may then be 
recognized and repelled by the President as commander-inr 
chief of tlie army and navy.* Tjie power to jfrant letters 
of marque and reprisal is iuclnded in the power to declare 
war ; but there is a propriety in granting it specifically, 
since tiiey are sometimes issued with a view to obtain 
redress for some national injury without resort to furtlier 
hostile measures. Until rules are made concerning cap- 
tures and confiscations, no private citizen can enforw 
rights of f orfeiture , either with or without judicial assist- 
ance? But a s a legitimate means of prosecuting war the 
BJPBfirtj-OX-a. belligerent may be seized and confiscated, 
and disposed of absolutely at the will of the captor.* And 
this right exists in favor of the United States in respect to 
its citizens engaged in rebellion against its authority.* 
So as a war measure the slaves of persons in rebellion 
maj' be given their freedom.' W hen w ar exists the gov- 
ernment possesses and may exercise all those Extreme 
powers which any sovereignty eau wield under the rules of 
war recognized by the civilized world ; and among these 
is the power to acquire territory, eitlier by conquest or by 
treaty,' to create military commissions for the trial of 

1 Const., Art. I, |8, cl. II. 

» The Prize Cases, 2 Black, 635, 666. 

■ The Prize Casea, 2 Black, 636, 668. 

» Bruwn d. United States, 8 Cranch, 110. 

' Miller v. United States, 11 Wall. 268 ; Tjler v. Defreea, 11 Wall. 
331. 

* The Prize Cases, 2 Black, 636, 673 ; The Grape Shot, 9 Wall. 

' Slabachu. Cushman, 12 FU. 472; Dorris e. Grace, 24 Ark. 326; 
Weaver e. Lapsley, 42 Ala.' 601 ; Hall v. Keese, 31 Texas, 604. 

■ American Ins. Co. v. Canter, 1 Pet. 611, 642. 
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military and other offences in districts where the civil lav 
is displaced by warlike operations,' and to establish pro- 
visional courts in conquered territory.* But there is and 
can be no power to displace the guaranties and protections 
of the Constitution where the civil courts are discharging 
their functions and can enforce them.' 

Armies. — Congress may also ^ raise an d support ar - 
mies ; but no appropriation of money to lHaTuse shall be 
for a longer term than two years." * T)tg purpnao i>f ^h^ 
(BatrictiQn.is _to_put it out of the power of the executive 
to keep on foot a standing army, when in the opinion of 
the legislature it is not needful.* Who shall compose 
these jtrmies, and how they shall be raised, must be deter- 
mined b^law. Minors, may beenlisted without "the con- 
sent of their parents or guardians when the law fails to 
require snch consent.* Enlistment is not a voidable con- 
tract. It changes the status of the person enlisting, and a 
minor is not entitled to his discharge because be has 
falsely represented himself to be of full age.* All persons 
capable of performing military duty, irrespective of age or 
of previous exemptions, may be compelled to do so under 
laws for the purpose.* 

Navy. — Congress may also " provide and maintain a 
navy."' What has been said respecting armies applies 

> En parte MllUgan, 4 WaU. 2.- 

* Jecker ■>. MoDtgomeiy, 18 How. 49B; The Grape Shot, S Wall. 
120. 

* Ex parte Hilligan, 4 Wall. 2. < Const., Art I. § 8, cl. 12. 

* Story on ConiL, g 1188. The lame end it accompliihed in Oreat 
Britain by pawing tnjtiny law* only from year to year. 

■ Ex parte Brown, 6 Crancfa, C. C. 564 ; United State» v. Bmd- 
bridge, 1 Mason, 71. 

' In re Horriiey, 187 U. 8. 157. Bee, also. In re Grimley, 137 
U. S. 147. 

* It was to held in the Confedente States, where the questioa 
would be the same. Ex parte Coupland, 26 Texas, 386 ; Barber f 
Irwin, 34 Oa. 27 ; Ex parte Tate, 89 Ala. 264. See, alto, Eneedlei 
V. Lane, 46 Pa. St, 238. 

* Const., Art I. 5 8, cL 18. 
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equally here. The p owerej iLenlistmeDt and con acript ion 
aretKe same, but conscriptioa must operate under pre- 
scribed sad impartial rules : the impressment of seamea, 
formerly practised in England, is not admissible in this 
countrj'.' 

Military JJaw. — Congress may also "make^rules^for 
the government and^reguTatlon 6? the land an? naval 
forces."^ ThfiSfi nilea. must not be inconsistent with the 
proper authority of the President as commander-in-chief 
of the army and navy, which, being conferred by the 
Constitution, cannot be taken away by Congress. 

Militia. — Congreaa may also " provide for call ing^forth 
the militia, to execute the laws of the Union, suppress in- 
surrections, and repel invasions." * T he m ilitia conqjaU 
of those persons who under the law are liable to perform 
military duty, and who are enrolled and officered so as to 
be ready for service when called upon ; and they are State 
forces until actually called into the service of the Union. 
C ongresa may confer .UBon,the President the power to call 
them forth, and this makes him the exclusive judge when 
the exigency has arisen for the exercise of the authority, 
and renders one who ref\ises to obey the call liable to pun- 
ishment under military law.^ The President may make 
his requisition directly upon the executive of the State, 
or upon the militia officers.' 

^jfingT"" may j1°" " pffiviHn for f^rgatiiaing, arming, and 
disciplining the militia, and for governing such part of 
them as may be employed in the sen-ice of the United 
States, reserving to the States respectively the appointment 
of the officers, and the authority of training the militia 
according to the discipline prescribed by Congi'ess." ' But 
though the States have the appointment of the officers, 

* Coolej, Conat. Llm., 6th ed,, 363. 

* Con»t., Art. I § 8, cl. 14. See In re Qriner. 19 Wis. 123. 

* Const., Art. 1. 1 8, cl. 16. 

* HouBton V. Hoore, 6 Wheat. 1 ; Harth) v. Hott, 12 Wheat 19. 

* See cue* cited in tut note. ■ Con*L, Art. I. S 8> eL 10. 
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LSalled into the service of the United 
States are^subject not only to the orders of the President 
as comiaander-in-chief, tut also to those of any officer oat- 
ranking their own, who may, under the authority of the 
commander-in-chief, be placed over them. An army ol>- 
tained by conscription is not the militia, though conscripted 
from it' 

State Fotcer Subordinate. — The intent of the foregoing 
provisions is to render the federal government supreme in 
all that pertains to war, with subordinate authority in the 
States. This is made more apparent by a subsequent pro- 
vision that no Sta^e'ihall ^ter'Tnto any treaty, alliance, 
or confederation, or grant letters of marque and reprisal ; * 
and by still another, which declares that no State without 
the consent of Congress shall keep troops or ships of war 
in time of peace, enter into any agreement or compact 
with another State, or with a foreign power, or engage in 
war unless actually invaded, or in such imminent danger as 
wiil not admit of delay.' Bv troops her e are meant a stand- 
ing force, in distinction from the militia, which the States 
are expected to enrol, officer, equip, and instruct.* The 
lyp^emc nta and compact s which may be entered into with 
tlie consent of Congress differ from the treaties, alliances, 
and confederations which are absolutely forbidden, in this : 
that the latter are made for perpetuity or for a consider- 
able time, and generally have successive execution, white 
the former are made for temporary purposes, and are per- 
fected in their execution once for all.' A n attempt by a 
Sta te to deliver a fiigitive from justice to a foreign sover- 
eignty, in response to a demand therefor, would be an 
attempt to perfect and perform an agreement, and is 
therefore unauthorized.* 

1 See the discussion in Kneedler u. Liine,46 Penn, St. 288. 
« Const., Art. t. | 10, cL 1. » Const, Art. I. 5 10, cl. 3. 

* See Luther v. Borden, 7 Ho*. 1, 

■ Holmes v. Jennison, U PeL 640, 672. 

* Holmes v. Jennison, 14 Pet. 540. 
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Section XT IT- — Ceded DiSTEicra. 
■^ L \jTj~ Th« Conttitution. — Congress is fVirther empoirered " to 
exercise exclusive legislation in ail cases wL'ateoever over 
aoch district, not exceeding ten miles square, as may by 
cession of particular States and tbe acceptance of Congress 
become the seat of the government of the Unit«d States, 
and to exercise like authority over all places purchased 
by the consent of the legislature of tbe State in wbicb 
the same shall be, for tbe erection of forts, magazines, 
arsenals, dock-yaixls, and other needful buildings."^ 
-." —iHHrict of Golutttbia. — The cession contemplated by 
■/^this. clause was afterwards made by the legislatures of 
Maryland and Vii^inia, and Congress, as the legislature of 
tbe Unioiv'-^umed the exercise of exclusive legislation 
over it, but cre%ti^ municipal governments with limited 
powers. This exclbsh'e legislation over people who have 
no voice in the Belectio\of legislators is inconsistent with 
the right of self-governm^lU;, on the recognition of which 
American institutions rest, anS^Jike the contix)l over terri- 
tories, must be regarded as one^af the necessary excep- 
tions to which, in their application, sb(;h general principles 
are subject* In respect to a portionsof this territory 
Congress has relinquished its jurisdictionH(y retroceding 
it to Virginia, and for a time it gave to the remainder a 
territorial government. But the power in Congt^^ thus 
to delegate its general legislative authority has be^ de- 
nied, with much apparent reason.* 
Exclusive Jurisdiction. — ^. Ajwwer of exclusive legis- 

> Const, Art. I. § 8, cl. 17, 

* CoheQi u. Virginia, 6 Wlieat. 264, 424. 

> Loughborough v. Blnke, G Whest. 317, 822. 

* Roach B. Van Kigwlck, MftcArtbur and Mackey, 171. The Dii- 
trlct of Coiutnbia U properly not ■ ■oTereign communit)' but a mniii- 
cipal corporatian. MetropoliCan R. R. Co. v. DiBtrict, 132 U. S. 1. 
But It m»j in some sente be regarded as a State of the Union, if it li 
tWOawaTy lo to hold in order to prerent defeating tlie provUioni ol a 
foNiga treaty. Geofro; «. Riggs, 1S3 U. 8. 2Sa 
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lation carries with it, e ^Hiiai v p jnriw^ ifitimi,' and flterefore 
the States cannot take cognizance of acta done in places 
thus acquired by the United States, and the inhabitants of 
those places cease to be inhabitants of the State, and can 
no longer exercise any civil or political rights under the 
laws of the State.* But if land is acquired not through 
purchase but through cession by the State, the exclusive 
jurisdiction of the United States is confined to the land 
and buildings actually used by it.* It is held, also, that 
state jurisdiction is not excluded over territory held or ac- 
quired by the United States without the consent of the 
Stale within which it lies.* 

Section XIV, — Treabok. 
Punishment. — Congress is flirther empo wer e d " to de- 
clare the punishment of treason ; but no attainder of trea- 
son shall work comiptiou of blood, or forfeiture, except 
during the life of the person attainted."* By t his last 
clause the cruel feature of the old law, which punished 
the tiaitor in the persons of his descendants, was forever 
precluded.* 

Section XV. — Non-enumekated akd Iuflied Powehs.A j 

Gerteral Powers. — Pongress is lYirther empowered " to 
make all laws which shall be necessary and properTor 

1 United Sratei o. Cornell, 2 Magon, 80. 

1 Cammonwenlth e. Cinry, 8 Maaa. 72 ; Sinks v. Reese, 10 Ohio, 
St. 306. Crimea committed in sucli a ]dice are not punishable by 
Stale laws, even Ihougli, in cAse of murder, the deslli ensues beyond 
tlie limits of the fort or post. Stale v. Kelly, 76 Me. 331 ; Kelly v. 
United Statea, 27 Fed. Rep. 616. 

■ Fort Leavenworth R. R. Co. v. Lowe, 114 U. S. 626. 

* People V. Godfrey, 17 Johns. 226. 

t Const., Art III. § a See United SUtes v. Oreathonse, 2 Abb. . 
U. S. 364 ; Bigelow b. Forreit, 9 Wall. S39 ; Miller v. United Statea, 
11 WhII. 2B8. 

* Forfeiture, except during the life of the person attainted, wta 
■boliibed in EnglaDd by Stat. 3 & 4 Wm. IV. c. 100. 
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carrj'ing into execution the foregoing powers, and all other 
powers vested by this Constitution in the government of 
the United States, or in anj- department or officer thereof" ^ 
The import of the clause is, that Congress shall have all 
the incidental and instrumental powers necessary and 
proper to carry into execution all the express powers. 
It neither enlaces any power specifically given, nor la it 
a grant of any new power to Congress, but it is merely a 
declaration, for the removal of all uncertainty, that the 
means for eariying into execution those otherwise granted 
are mcluded in the grant.* The grant of the principal 
must include the necessary and proper incidents without 
which the grant would be ineffectual. It would be as un- - 
desirable as it would be impracticable to enumerate all the 
means by the nse of which the powers expressly conferred 
shall be exercised, since what may be suitable and proper 
means at one period may be wholly unsuitable and inef- 
fectual at another period, under conditions which had not 
been anticipated, and thus the iron rule of limitation to 
means specified would defeat the grant itself. The clause 
above recited distinctly negatives any su^estion that 
so unwise and impracticable a restriction was intended. 
Those who made the Constitution, conferred upon the 
government of their creation sovereign powers; they pre- 
scribed for it a sphere of action, limited, indeed, as re- 
spects subjects and purposes, but within which it should 
move with supreme authority, untrammelled except by the 
restraints which were expressly imposed, or which were 
implied in the continued existence of tiie States and of 
fVee institutions. But there cannot be such a thing as a 
sovereign without a choice of the means by which to exer- 
cise sovereign powers. 

In any particular in which the powers of the United 
States are contemplated, t he necessity for the exercise of 
incidental powers is apparent. Congress, as~"a means to 
the collection of its rcvennes, provides for the seizure, sale, 

1 Const., Art. I. § 6, cl. 18. * Stor^ on Coiut., 3 1243. 
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or confiscation of property ; In its regulatiou of comTnerce 
builds light-houBes and removes obstructions from harbors ; 
in establishing post-offlces, preBcribes the rates of postage, 
provides for the appointment of postmasters and other 
agents, for the free delivery of postal matter, and for the 
sale and payment of postal money-orders, &c. But whatr- 
fy?T f"''y *" lihfl p^'TT it exercises in these and other 
cases, it must provide agai nst its being rendered nugatory, 
and its purpose thwarted, by enacting laws for the puni^- 
ment of those who commit acts which tend to obstruct, 
defeat, or impair the force of their due execution, or who 
neglect duties essential to the accomplishment of the ends 
designed.' Without these and similnr incidental powers, 
the government would liie as completely without the means 
of perpetuating its existence as was the CoofederaUon 
itself. 

The necessity that aball justify the making of particular 
laws is not an absolute necessity, but Cong ress m ay make 
any law, not by the Constitution expressly or impliedly 
prohibited, which it shall deem conducive to the execution 
of any express power.* It. may therefore charter a na- 
tional bank as a necessary and useful instrument in the 
fiscal operations of the government.* It may give a pref- 
erence to the demands of the United States in case of in- 
solvent estates.^ It may provide for the punishment of 
acta which interfere with, obstruct, or prevent navigation, 
though done on land,' It may protect voters at federal 
elections from violence, corruption, and fraud ; ' and may 
guard persons who make homestead entries of public land 



' United State* v. Bevani, 3 Wheat. 886. 

' Legal Tender Cane*, 12 Wall. 467, 689 ; Martiii v. Hunter, 1 
Wheat. 8M. 

> UciCuUocli i>. Marjland, 1 Wheat 31S, US; OBbom c. United 
SUtea Bank, 9 Wbeat. 733. 

* United Siatei v. Fiaher. 2 Crunch, 368. 

» United States v. Coombs, 12 Pet. 72. 

■ £> parte Yarborough, 110 U. 8. S61. 
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ftom diBpogaesBion by force or intimid&tioD.' It may give 
ita treasury notes the quality of legal tender,' and may for- 
bid sasessments for political ptirposee upon its emptoyeeB.* 
It may dissolve a territorial oorporatiou, which when tlie 
territory was organized, was ID existeace (2e/acCo, and seize 
its property and apply it to the use of common schools.* 
And rnnjfTWB m »f T.«^«.wiit.y t.lfft BxrtliiHJvB jiii^gft nf what 
is needful and proper, when the means chosen conduce to 
the end and are not forbidden.'' 

Jntemal Improvements. — How far Congress as an in- 
cident to powers expressly granted has a right to appro- 
priate money or publio lands to what are called interaal 
Improveoients wiUiin the States, has been the subject of 
earnest discusBion, almost ftom the foundation of the gov- 
ernment, and is even now not authoritatively determined. 
It is for the most part conceded that such appropriations 
may be made for the improvement of the navigable waters 
which constitute highways of foreign and interstate com- 
merce, and the harbors which are important to such com- 
merce, and to build breakwaters, light-houses, and piers ; 
but It is contended by some that Congress may also assist 
in the making or improvement of h^hways, rulroads, and 
canals, existing or authorized under state authority. To 
some extent such assiatanoe has been given in money, but 
to a much greater extent in luids, and the questnon of right, 
like that of protective duties, has always been treated 
as exclusively political.* 

~~AUai and Sedition Xaio«. — Two noted instances of 
the exercise of implied pnwcm in the early history of the 
country led to much earnest and exc-ited ^dtscnsston of tike 

I United Stat«t e. Waddell, 112 U. 8. 76. 

* Ugtl Tender Cm«. 110 U. 8. iSl. 

■ United Sutw d. Cortli. lOS U. S 871. 

' Mormon Church r. United Slates, 136 U. S. 1. 

* HcCulIoch V. Mirjland, i Wheat. 316, 413. See AadenoD v. 
Domi, 6 Wheat. 204. 

* Btoty on Cotut., <& 2B uid notet. 
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theory of the CooBtitntioii, and to bitter and dangeronB 
coDtroversies respecting it. Ttie first was in tbe Alien 
Zaw, BO called,' wliich anthorized the President to order 
out of the coanlTT such aliens as he should deem danger- 
oas to the peace and safety of the United States, or should 
haye reasonable grounds to suspect to be concerned in any 
treasonable or secret machinations against the govern- 
ment, and imposed severe penalties for disobedience to 
tlie order. The other was in the Sedition Zaw,* which 
declared it to be a public crime, punishable with fine and 
imprisonment, for any persons unlawftiUy to combine and 
conspire together with intent to oppose any measure or 
measures of the United Stat^, &c., or with sucti int«nt 
to counsel, advise, or attempt to procure any insurrec- 
tion, unlawful assembly, or combination, or to write, print, 
utter, or publish, or cause or procure to be written, Ac,, 
or wilfully to assist in writing, &c., any false, scandalous, 
and malicious writings against the government of the 
United States, or either house of Congress, or the Presi- 
dent, with intent to defame them, or to bring them into 
contempt or disrepute, or to excite against them the hatred 
of the people, or to stir up sedition, or to excite any un> 
lawful combination for opposing or resisting any law, or 
any lawful act of the President, or to resist, oppose, or 
defeat any sncb law or act, or to aid, encourage, or abet 
any hostile designs of foreign nations against the United 
States." Prosecutions were had under this last law, and 
it was sustained by the judidary, but the prosecutions had 
the effect to excite a violent public clamor throughout the 
conntry, and were held up to the people as attempts to 
stifle constitutional discussion, and to prolong the ascen- 
dency of the party In power, by holding the threat of 
punishment over tlie heads of those who would vigorously 
assail its conduct, measures, and purposes.' 

1 Act of June 26, 179a » Aei of July 14, 1798. 

* Story on Const., J 1293. 

* The prmecntioni under tb« Sedition Law ire giren in Wliulon'* 
SttteTridU. 
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Setolutions of '9S. — These laws vere the immediate 
lacitement to the Kentucky and Virginia Resolutions of 
1798-9, passed by the legislatures of those Stales respec- 
tively. The Vii^nia Besoliitions, after avowing a firm 
attachment to the Constitution, and a determination to 
support it, declare that the legislature " views the powers 
of the federal government as resulting from the compact to 
which the States are parties, as limited bj' the plain sense 
and Intention of the instrument constituting that compact, 
as no further valid than tliey are authorized by the grants 
enumerated in that compact, and that, in case of a deliber- 
ate, palpable, and dangerous exercise of other powers not 
granted bj- the said compact, the States, who are the parties , 
thereto, have the right and are in duty bound to interpose 
for arresting the progress of the evil, and for maintaining 
within their respective limits the authorities, rights, and 
liberties appertaining to them." ^ Cf the Kentucky Reso- 
lutions there were two sets, the first of which, after declar- 
ing that the Constitution was a compact between the States 
and the government founded by it, proceeded to assert 
tiiat " this government, created by this compact, was not 
made the exclusive or final judge of the extent of the pow- 
ers delegated to itself, since that would have made its dis- 
cretion, and not the Constitution, the measure of its powers, 
but that, as iu all other cases of compact among parties 
having no common judge, each party has an equal right to 
judge for itself as well of infractions as of the mode and 
measni'e of redress." ' The second, passed in the fpllow- 
ing year, declared that a nullification by the States of all 
unauthorized acts done under color of the Constitution is 
the rightful remedy.* 

The Alien and Sedition Laws were temporary, and soon 
expired, and it has long been settled that there must be 
and is within the federal government authority to decide 

^ Elliott'i Debatea, iv. 628, where Mtiditon't report on the Keiolu- 
tioni U alio pabliihed. 

1 Elliott's Debates, ir. 640. * Elliott'* Debstei, iv. 5U. 
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flnallrTipoa-t^exteDt and Bcope of ita powen. The - 
judicul d^eislons to tfats-eflbd ate anmeroua,' and the 
pract^jC^f the other departmeats, and~9f--tba.States also, _ 
is in acc(xd with them. — - 

SicnoH XVI. — SESTRionoMB as the Powebb or ~'^rr~y~y- 

Implied Jiettrictions. — In the preceding chapter aUa- 
aion has been made to certaia restrictions on the ponera 
of Congress, which are implied &om the division of powers 
as between the nation and the StateS) and as between the 
several departments of the national government. Firtt^ 
that it most not esercise the powers, or any portion there- 
of, conferred by the Constitution on the executive or tba 
Judiciar}'; and, eecon^ that it must not encroach upon 
the sphere of Bovereignty which by the Constitution ia 
left in or assigned to the States. Some others will now 
be mentioned. 

1. No legislativ e body can dele|rate to another depart- 
ment of the government, or to any other authority, tbe 
power, either generally or specially, to enact laws. Tha 
r eason Is found in the ver)' existence of its owd powers. 
This high prerogative has been intmsted to its own wis- c 
dom, judgment, and patriotism, and not to those of other 7^*') 



persons, and it will &el\uli ra f irea if it undertakes to 
delegate the trust, instead of exeouting it.^ But this 
principle does not predude conferring local powers of jj^v- 

1 Martin r. Bunter'i XjSmm, 1 WheaL 804, 331 ; CoheitB v. V\t- 
ginia, 6 Wheat. 264 ; Chisholm v. Georgia. 3 Dull. 419 ; Ableman v. 
Booth, 21 How. 606 ; Tarble'i Csie, 13 Wall. 397. There iraa alwayi 
a dispute wliether the " nullification " Intended by the Kentucky and 
Virginia Reiolutioni was anTthing more than a reiort to inch meani 
<tf redreM as were admlBlible under the Constitution, and loan amend- 
ment of that initrument if needlul. 

> Locke on t^ril Government, i 142 ; Borto e. Himrod, 8 N. T. 48S ; 
Bice B. Foster, 4 Horr. 479 ; Wilkerton e. Rahrer, 11 Sup. Ct. B^ 
846 ; Cooler, Cm>»*- U>>>-> ^^ ed.> 1S7-14& 
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ernment upon the local authoiitiei, according to the imme- 
morial practice of our race and country,' nor the giving to 
the tcrritori ea-a general aattiority to legislate on their own 
affairs. It is competent also, and sometjmea necessary, 
to confer authority on the executive or the judiciary to 
determine in what cases a particular lay shall be applied,. 
For example, the act of Congress suspending the privilege 
of the writ of_Aa&gftg-CQ Cpm duri ag jhe late civil war did 
not declare a general suspension, -^ filijch would have 
been entirely needlesSf and therefore ^ ^ci of tyranny,— 
bnt it empowered the President to exerols'e^lris judgment, 
and supersede the writ in particular casesi -as ^he might 
deem the public interest to require. A similariliBCTption- 
ary power is conferred upon the President, or up6;r^e of 
the heads of department, in many cases. ' ',-'•-' 

2. No legislative b ody nnd er its general anthorit^ - ctfn- 
pass any act which shall limit or be derogatory to the.! 
authority of its successors. If one legislature could in - 
^y degree limit the power of its successors, the process 
might be repeated from time to time, until the State would 
be stripped of its legislative authority, and of the sover- 
eignty itself. It is for this reason that a State can pass 
no irrepealable law ; for an irrepealable law must neces- 
sarily remove something from the reach of subsequent 
legislation.' 

3. Every legislative body istq make laws for the public 
good, and not for tiie benefit of indivTSii tils'; and it is to 
make them aided by the light of Uiose general principles 
which lie at the foundation of representative institutions. 

> Durach'i Appeal, 62 Penn. St. 491 ; Milli d. Charleton, 89 Wis. 
41S; Feoplee. KelM-jr, 84Cal. 470; People c. Hurlbut. 24 Mich. 44 ; 
CnMiu. Hopkini,eW.ya.823; Stone c. ChRrleatown, 114 Mam. 214 ; 
and tatkoy case* collected in Coolej, Conit. I.im., 6th ed., 227, and 
187-140, where among other mattera the Tolidity of local option lawi 
la dUcuated. 

■ 1 Bt. Com.. SO; Bloomer v. Stoltejr, 5 McLean, 161; Cooler, 
ConiL Lim., 6[h ed., 146-149. 
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Hei«, however, we touch ttie province o f legislative dis- 
c reti gi. What is for the public good, and what ie required 
by the priDcipl^ UDderljing representative govemmeDt, 
the legislature must decide under the responsibility of its 
members to their constituent t&.' . 

Express JteBtricliotis.r^Tiit^ express restrictions upon 
the powers of Congress ftlitfti are intended for the protec- 
tion of personal ngjMp.'aMd liberties, it will be more con- 
venient To're(eETo^'«ereiJlerrTn~obnnection with other 
protfictioDs. X^,{bllowiiig are some which concern gen- 
eral policy.;*./ '.*• 

Slaoe •Trude. — Congress was forbidden, though in ob- 
scure. luigQ^e, to prohibit the importatioD of slaves prior 
to tlie-Ve'ar 1808. ' The forbidden power was exercised as 
sc^'fb'tbis time had expired. 

•'I'TUlea, Presents, Ac. — The granting of titles of nobility 
'■.^le prgtuQitifid!* Tii^ inconsistency with republican insti- 
• tutions, baaed upon pcriecle^oaHty of rights, was so man- 
ifest as to render the prohibition an important securitj'. 
It is also provided, that no person holding an office ol 
profit or trust under the United States shall, without the 
consent of Congress, accept any pm rn t^j ^'in n1 iimnn tr»fflfte , 
or title of any kind whatever, from any king, prince, or 
^leign state. A wise jealousy of foreign influence in the 
affairs ' of gSVemment will amply justify this provision.* 

* Court., Alt L S 9, cL a 
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CHAPTER V. 

THE POWERS OF THE EXECOTIVB. 

Commander-in- Chief. — The Freaid eat is Commander- 
in-Chief of the army aod Dftvy of the LI Dited States, aud 
of the militia of the several States when called into act- 
ual service.* This important power is conflded to him 
to be ex ereised in his discret ion, but it is expected to be 
exercised through the War Department, and not by taking 
command in the field, or by any personal direction of 
armies.' As oommaQder, while war prevails the President 
has all t he powers recognized by the laws and usages of 
war, but at all times he must be governed by law, and his 
orders which the law does no t warran t will be no protec- 
tion to officers acting under them.' An example is where 
he appoints an unlawful military commisaion, which pro- 
ceeds to try and punish offenders against the law.* ^Hie 
PQ W^f to declare w ar being confided to the legislature, 
he has no power to originate it, but he may in advance 
of its declaration employ the army and navy to suppress 
insurrection or repel invasion.* 

The Cabinet. ^The President may req uire the opinion 
^ in writing of the principal officer in each of the executive 
deparcn^nts upon any subject relating 1<o the duties of 

1 Conii, Art. 11 § 2. 

* United Stale* c. BliMon, 18 Pet. 291, 
■ Littte 0, B«rreme, 2 Cranch, 170. 

* MUliiKan V. Horey. 8 Bite. 13. 

' The Friie Cuei, 2 Black, 636. 668. 
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their respective offices.^ The Copstit tition is sileat respec t- 
ing the coDveDiDg of these otiicere aa a counci l; but 
custom sanctions it, and it is usual for the Fresident to 
call them leather aod act upon their joint advice on all 
importaDt matters coming within his ct^nlzance. The 
heads of dep artm ents do not act independently of the 
President, except in bucH ca^a as the law may specially 
provide fur, nor are they responsible to CongreBs; but 
they are executive agents, a nd any o fllgjal act done by 
any one of them is, in contemplation of law, done by the 
President himself, and the respons ibil itv is upon him. ' 
T ^ resp<;tD sibility, however, fa onl y politica l; the Pres- 
ident cannot be calle^'to account In prosecutions, civil or 
criminal, impeachment alone excepted.* In customary 
language the heads of department collectively are six>ken 
of as the Ca^ in gt ; but a cabinet council, not created or 
required by the Constitution or by law, can only be a u 
_advisory bodj', which the President will convene or consult 
in his own discretion. 

Retrieves and Pardon*. — Tim PiaaiilBnt. haa pomr tg^ 
fi ;mnt reprievea and pardons, for offences t^tnst the 
United States, except in cases of impeachment* There 
are several ways in which this power may be exercised : — 
1. A pardon fnftv he jiven to a person under con viction_ 
b y naa e ; and this will take effect iVom its delivery, unless 
otherwise provided therein- 2. It may be given to one 
or more persons named , or to a class of persons by de- 

1 Const , Art. II. § 2. Theie deparlmenti are crea'ed bj law, anil 
an increaied n the exigeociei of the pnbltc service teem to require. 

* Parker v. Uniled Slstei, 1 Fet. 29.1 ; Wiltox v. Jackson. 13 Pet. 

408; United Slatei n. Eliaaan, IS Pet. 291; United States u. Freeman, 
8 How. 656 1 Marbury u. Madlion, 1 Crunch, 1.37. But thii is other- 
wise as to anj duties imposed by law on heads of tlie department! 
sf^ecially. Kendall v. United Slates, 12 Pet. 524. Tlie President can- 
not deiegiate to anj one the judicial function of approving the finding 
ot a court-martial, by which an army officer is dismissed from the 
service. Runkle p. United States, 122 U. 8. bVi. 

* Durand v. Hollii, 4 Btatch. 451. < Conit., Art. II. § 2. 
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soriptioD before conviction, and even before prosecution 
begun. Sacb a pardon is rtLtber in the natur<i, jif an am - 
neB^yOTjrt of oblivion or forgiveness, blotting out the 
supposed offence, and relieving the parties from all actual 
or supposed criminality. 3. It may be given by.^£]ie^ 
pronlftmation . forgiving all persons who may have -been 
guilty of the specified offence, or offences,' and iu this 
case the pardon takes effect firom the time the proclamation 
is signed.^ 4. It maj' in any of these trays be made a 
pardon on conditions to be first performed, in which case 
it has effect only on performance ; or on conditions to be 
thereafter perforined, in which case a breach iu the condi- 
tion will place the offender in the position occupied by 
him before the pardon was issued.* The power of the 
President is not subject to the control of Congi-ess. It 
cannot limit the effect of a pardon nor exclude fl'om its 
operations any class of offenders.* The power to pardon 
inclades the power to reduce or commute the punishment, 
but not to substitute one of a different nature. ° A reprievA 
is a withdrawal or withholding of punishment for a time 
after conviction and sentence, and is in the nature of a 
st^-of execution . 

By a fuli-pooltUli the offender is relieved from all oonse- 
queoces of the criminal conduct,* except so far as the 
government or a third person, by the prosecution of judi- 
cial proceedings, may have acquired rights to property 

I Ex pnrte GarUnd, 4 Wall. 338, 880 ; United Statei a. Klein, 13 
Wall. 128, 147. 

* LMpeyre v. United Stntea, IT WaII. 191 ; United State* v. Norton, 
97 U. 8. 164. 

' United States v. WUboh, T Pet. IGO; United Statei v. Great- 
lioiite, 2 Abb. U. S. 382 1 Haynn t>. United State*, 7 Court nf CUini*, 
443. 

< Ex parte Garland, 4 Wall B33; United Statet v. Klein, 13 Wall. 
128. 

* Ex parte Weill, 18 How. 806. 

■ Armstrong Foundiy Case, 6 Wall. 766; Carlisle e. United Statei, 
1« Wall. 147 ; Osboni e. United StalM, 91 U. S. 474, 
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forfeited and KCtaaUy sold,* or an informei may have ac- 
quired a vested right to a eliare in a penalty.* 7>jv. 

IVeatiea. — The President has power, by and with the ^ '' 
consent of the Senate, t o make treaties , provided two 
thirds of the Senators concur.* The CoDStitution imposes 
no re str iction upon this power, but it is subject to the im- 
p lied restriction that nothing can be done under it which 
changes the Constitution of the country, or robs a depart- 
ment of the government or any of the States of its consti- 
tational autboritj'.* But foreign temtorj' may be acquired 
by treaty ; ' the operation of acts of CongreEs as to the 
oontracting parties may be modified and controlled, and 
the treaty wQl take effect as law from its enactment, pro- 
vided it is capable of operating of itself without new legis- 
lation to give it effect.* Whether those with whom the 
President has dealt in making a treaty had proper au- 
thority fh>m their own government for the purpose, and 
whether that government could give the right it has as- 
sumed by the treaty to transfer, are political questions, 
and the judiciary cannot inquire into them.' If by a treaty 
a sum of money is to be paid to a foreign nation, it be- 

1 Knote D. United Statei, OG U. S. 149; Wallach f. Tan Kiwick, 
OS U. S. 202 ; Uniled Sutea v. Ltncaster, 4 Wuh. C. C. 64. A pmrdon 
does not give tnj nght to compensation for whst hu been tuflered 
in his penon b; th« offender by impiiaonment. Enote v. United 
Slates, lupra. The power to pardon extends to punishments for con- 
tempts. Re Mutler, 7 Blatch. 23. 

' As long at the proceeds of a sale of forfeited property are not 
paid into the treasury or to the infonner, % pnrdon cut* off all right 
of Ibe infonner to the penalty. Osbora v. United States, 91 U. 8. 
474; United States u. Thomasson, 4 Biss. 236. 

' Const., Art. IL § 2, cl. 2. 

• Story on Const, 9 1508 ; 1 Tucker's Bl.. Ap. 382. 
< American Ins. Co. v. Canter, 1 Pet. 511. 

* Foster r. Neilson, 2 Fet. 263 ; Unlt«d States e. Arredondo, 6 Pet. 
661 ; Garcia n. Lee, 12 Pet. 511. A treaty is capable of so operating, 
if it prescribes a rale by vhioh the rights of a prirate citizen may be 
determined. Head Money Cases, 112 U. S. 580. 

I Doe V. Braden, 16 How. S35 ; Fellows c. Blacksmith, 19 How. S66. 
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comes the duty of CongreBs to make the Deceesary appro- 
priAtion ; bat in the nature or things this is a duty the 
performance of which cannot be coerced.^ 'iQifijj^'inent 
at awnrrtB n nAcY arbitratio n is therefore, iQ one Benee,^ 
discretionary, but only as the payment of public debts is 
discretion ar}', — that is, it cannot be compelled by any 
process of execution. 

Appointments and SemovaU. — The...£ieaident shaU 
DQEoigaitSj and by and wit h the advice and oonsent of the 
Senate sball appoin t ambassadors, other public minEstcrs 
and consuls, judges of the Supreme Court, and all other 
officers of the United States whose appointments are not 
in the Constitution otherwise provided for, and which 
shall be established by law; but Congress may by law 
vest the appointment of such inferior officers in thQ_£i£Et 
ident alone, in the courts of law, or in the heads of 
departments.' 

The.gower to ap point i nclude s the power to remove;" 
but this, it teems, equallj' requires the advice and coosent 
of the Senate, or may by law be made to do so.* But the 
consent of the Senate to an appointment in the place of 
on mcumbent is sufficient for the purpose.* 

1 This inbject underwent mnch di«ciuiion at the tiiiie of the 
treat]' of 17M, known ai Jar's treaty, will) England ; at the time of 
the parcha«e of Aluka ; and in the later caw of the award (o Eng- 
land by the Commiaiion on the flBheriei. 

' ConiL, Art. n. g 2, c1. 3. As to who are inferior offlcera, we 
United States v. Hartwell, 6 Wall. 386 ; United States o. Moore, 95 
U. B. 760 ; United States e. Qermaine, 09 U. 8. 508 ; United States a. 
Tinklepaugh, 3Blatch.4ti5; United State* e. Perkins, 116 U. S. 463,- 
United States o. Mooat, 124 U. 8. 303. 

■ Ex parte Hennen, 13 Pet. 230. See Eeyes v. United States, 100 
D. S. 338. The judges of conrti of the United States hold during 
good behavior. ConsL, Art. III. % 1. But jndgei of territorial courts 
do not come within this daose. McAllister d. United Sutes, 11 
Sup. Ct. Rep. MI>. 

* Act of March 2, 1867, H«t. Stat, of U. 8. % 1767 et seq. This act 
waa repealed March 3, 1687, See United States v. Avary, Dead;, 204. 

* Ex parte Hennen, 13 Pet 230 ,■ Blake n. United States, 103 U. S. 
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^, ' TIk PresideDt has power to fiH aU vacaDcies that may 
^> happen\|aring the recess of the Senate, by granting com' 
miasions rn^ch shall expire .at the end of their next 
session.' But he caanot by removals make vacancies in 
order that he m^Kflll them. The President oommissions 
all the officers of thKUnited States.* 

Messages. — The Frasideiit fW}m time to time shall give 
to the Congress informaubn of the state of the Union, and 
recommend to their consideration soch measures as he 
shall judge necessary and expeiiient ; * he may on extraor- 
dinary occasions convene both iibuses, or eiUier of them, 
and, in case of disagreement betweto them in respect to 
the time of adjournment, he may aa}<^m them to snch 
Ume as he shall think proper.* 

V^o Power. — Every bill passed by fbe two honses 
shall, before it shall become a Uir, he preea^ted to the 
President ; if he approve, he shall sign it, but if not, he 
shall retnrn it with his objections to the house iD't^hich it 
originated, who shall enter the objections at large oS their 
Journal, and proceed to reconsider it. If after such recon- 
aideratioD two thirds of that honse shall agree to pass the 
bill, it shall be sent, together with the objections, to tbe 

377 ; Mnllan c United Statei, 11 'rvp. Ct. Rsp. 788 ; Bowerbank e>. 
Harris, Wall. C. C. Ua 

1 Conit., Art. II., { 3, el. 8. A newlj crested office, which hM 
never been filled, i» not ». osm of vactuic]' witliin the meaning of tlij« 
proviaioD. HcCrary, Am. Law of Election!, % 237. The Freiident 
hai no anthoriir to anticipate a vacanc;, uid make an appointment 
in sdTttnce to fill it Ibid., % 2&T. The deciilon of the oxeeative 
that a raC(U)C7 ezitU it not condtuire. Ftig« b. Hardin, 8 B. Honr. 
(Ky.) 648. 

■ Conat., Art. H { 8. Ai to the time when a comminlon takes 
effect, see Marbar; e. Uadison, 1 Cranch, 1ST ; Bowerbank v. Moraia, 
WMI. C. C. 118; United Statei d. Le Baron, 19 How. TS. 

■ Conat., Art. U. j 8. In practine, eince Mr. Jetbnon'a time, tl)it 
information ia convej'ed Ytj written mesaage, tranamitted \>J tlis 
Praaident'i privsts Hcretuy. 

* See People r. Hatch, 3S 111. 9, aa to the circumatancet which 
amount to anch s dlaagieement as will jnittfy liia interferencs. 
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o^er hoDae, by which it shall likewise be reconsiOered ; if 
approved by two thirds of that honse, it shall beoome a 
law. In the reconsideradon the yeaa and naj's must be 
entered at larg«.on the Joarnals of the honses respectively. 
If any bill shall not be returned by the President within 
ten daj-B — Sundays excepted — after it shall have been ' 
presented to him, it will become^ law in like manner as if 
he had signed it, unless the Congrete4)}; their adjournment 
prevent its return.* All orders, resolutidnSfAnd votes to - 
which the assent of both houses may be neoessaiy^^cept 
on a question of adjournment, must take the course ^ 
- . biUs.* 

^^//'•^ Comp«naation. — The saUrj^Mfes-Ereaident is fixed 
by law, and can neither Be'incrMised nor dimiuished dur- 
ing the period for which he shall have been elected, and he 
shall not receive during that period any other emolument 
ftofli the United States, or any of them.* According to 
the legislative p recedent of 1873 ^n increase made after a 
President has been re-elected, but before the second term 
has b€^^,,may apply to bis salary during the second 
term. 

Apprt^mations, — The provision that no money shall 
be drawn from the treasury but in consequence of apprtv 
priations made by law,^ applies with peculiar force to the "■ ■ 
President, and is a proper security E^ainst the executive 
assuming unconstitutional powers. The farther provision 
that periodical statements of reeeipts and expenditures.- ~ 
shall be published, is intended as a means of holding all 
departments of the government, and particularly the legis- 
lature, under a due sense of responsibility to the people. 
The duty to see to this publication is properly executive. 
General Powers. — The President " shall take care that 

> Contt, Art. I. i 7, cL 3. 

■ CoDit., Art I. { 7, cl, S. 

■ Court,. Art. II. i 1, cl. 6. The mIotj wm twenty-flve 
dollar* nntil 1873, when It wu iacreucd to flft7 thouidod. 

* Contt, Art I. { 9, d. 7. 
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the laws be faithfull y exe cuted." Uuder this cluiS£. Ub. 
duty JB DOt lim ited to the enrorcement of .acts._of _£ongreM 
\ according to tbeir express terms. It iocludea " the righte 
, and obligations groning out of the Constitution itself, our 
international relations and all the protection Implied by 
the nature of the government under the Constitution." 
H e has po wer, therefore, acting through, the Department of 
Justice, to protect from threatened personal attack a Judge 
of a Federal Court while travelling on his circuit in the 
dischai^e of his duties.' The foreign, inte rcourse of the 
country being committed to the charge of ttie^resident, 
" he shall receive ambassadors and other public minis- 
ters ; " " and this implies that for reasons satisfactory to 
himself, he may refuse to receive those who are sent, or, 
after having received, may dismiss them, or request their 
recall, or refuse longer to hold relations with them. 

Executive Independence. — The judiciary cannot control 
the President nor his subordinate oflBcers in the perform- " 
auce of executive duties, by mandamus,* injunction,* or 
otherwise. But if an executive officer is charged with a 
purely ministerial duty, involving the exema^ of no dis- 
cretion Ciu his part, the courts may compel his i>erfonnuice~ 
of it* 

1 In re TTeigle, 136 U. S. 1, the cise of the depnty marshal who 
shot Judge Ten7 in defence of Mr. Justiue Field. See, also, oa the 
extent of this power of the executive, the cue« cited in the opinion. 

» Conet., Art. II. § 3. 

* Marbur; n. Madieon, 1 Cranch. 137 : Gaines v. ThoDipson, 7 Wall. 
347 ; The Secretary v. McGsirahsn, 9 Wall. 298, 811 ; United Stales 
V. Black, 128 U. S- 40; United Slates r. Windom, 1S7 U. S.636; 
United States v. Blaine, 139 U. S. 300. 

* Mistiaslppi D. Johnson, 4 Wall 476 ; Georgia v. Stanton, 6 
Wall. 67. 

« Kendall u. United States, 12 Pet. 624, and cases cited in note 3, 
lupra. As to whether these prindples apply lo the executive officers 
of the States, the courts differ. See Coolej, Const. Lim., eth ed.. 
p. ISe, nota. 



D,9,t,.?<ib, Google 



THi; JUDICIAL DBPABTHENT. 



CHAPTER VI. 



.Kclent. — The .ludicial p ower of ibaJJiiited States ex- 
tends to alt oases, in law and equity, arising under the 
Constitution, the laws of the United States, and the trea- 
ties made nnder their authority ; to all cases affecting am- 
bassadors, other public ministers, and consuls ; to all cases 
of admiralty and maritime Jurisdiction ; to controversies to 
which the United States shall be a party ; to controversies 
between two or more States, between a State and citizens 
of another State, between citizens of different States, be- 
tween citizens of the same State claiming lands under 
grants of different States, and between a State or the citi- 
zens thereof and foreign states, citizens, or snbjects.* 

The power thus dcGued is commensurate with the ordi- 
nary legislative and executive powers of the general gOV' 
ernment, and the powers which concern treaties ; bat it iB 
idso still broader, and in some cases is made to embrace 
controversies fVom regard exclneivety to the parties suing 
or sued, irrespective of the nature of the questions in dis- . 
pute. The_cases in whiclijUiis_ authority has been given 
are cases in which the influence of state interests and jeal- 
ousies upon the administration of state laws miglit pos- 
sibly be unfavorable to impartial justice, and which for 
that reason it was deemed wise to remove to tlie federal 
jurisdiction. 

Law* for iu £heerciie. — But although the Constitution 

extends the power to the cases specified, it does not make 

> Const., Art, UL S 2 
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complete proviaion for its exercise, except in the few cases 
of which the Supreme Court is authorized to take copqi- 
zance.. For other eaaes it ia necessary that courts shall tie 
created by Congress, and tEeif respective jurisdictions de- 
fined ; and in creating them Congress may confer upon 
each so much of the judicial power of the United Statra 
as to its wisdom shall seem proper and suitable, and re- 
strict that which is conferred at discretion. In doing so 
it may apportion among the sev eral federal courts all the 
judicial power of the Unit«d States, or it may apportion a 
part only, and in that case what is not apportioned will tie 
left to be exercised by the courts of the States. Thus the 
States may h ave a lim ited J,n^|du:t(QIL-witbin the sphere 
of the judicial power of the United States, but subject to 
be further limited or wholly taken away by subsequent 
federal legislation.* Such ia the etate of the law at this 
time : many cases within the reach of the Jndicial power of 
the United States are left wholly to the state courts, while 
in man}- others the state courts are peiinitted to exercise 
a Jurisdiction concurrent with that of the federal courts, 
but with a flnni rfvipw nf t.li'"''- jn%m£!j'^ on questions of 
federal law in the United States Supreme Court. 

Caaen arising under the Constitution, Laws, and TWa- 
ties. — The reasons for conferring Jarisdiction of these 
cases upon the federal courts we;« nuoifest, and were 
also imperative. The alternative i^»i be that the final 
decision upon questions of federal law must be left to the 
courts or the several States, and Uiis multitude of courts 
of final jurisdiction of the same causes, arising upon the 
same laws, wonld, in the language of the Federalist, be a 
hydra in government ftom which nothing but contradiction 
and confusion could proceed.* Unifbrmity of decision could 

> It must RliT&ja nppear by tbe record that a caae in the federal 
OOtni ia within ita Jariidictira : the preiampdon is againM it VDtil It 
Is shown. Robertson v. Cease, 97 U. 8. 646 ; Oodfiref v. Terrf, 97 
V. S. 171. 

* Federalist, No 8a 
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fleldom or never be expected, and never relied upon ; and 
the federal law, interpreted and applied one iray in one 
State and another way in another, would cease to be a law 
for the United States, because the decisions would estab- 
llsh no rule for the United States ; and the Constitution 
itself thus administered would lose its uniform force and ' 
obligation. Such confn s ion in th el awa which constitute 
the bond of union for the imitates niust be intolerable while 
it existed, but could not be of long duration, for a s nee dy 
dissolution of the Union must follow. Anj- government 

th at mu s t depend upoTfOlhers for'tiE'e Interpi-etation, con- 
struction, and enforcement of its own laws, is at all times 
at the mercy of those on whom it thus depends, and will 
neither be respected at home nor trusted abroad, because 
it can neither enforce respect nor perform obligations. 
These reasons, however, do not apply to the original 

jurisdiction over a case, but only to the final application in 
tlie case of the rule of law that shall govern it. The full 
purpose of the federal Jurisdiction is subserved if the case, 
though heard first in the state court, may be removed at 
the option of the parties for final determination to the 
courts of the United States.' TheJegialatiojij>fXkmgres.9. 
has therefore left the parties at liberty, with few excep- 

. tions, to bring their suits in tlie state courts irrespective 
of the questions involved, but has made provision for pro- 
tecting the federal authority by a transfer to the federal 
courts, either before or after judgment, of the cases to 
which the federal judicial power extends. The exceptions 
will appear as we proceed. 

A "pr^ mny hr nniH **;' "■iig, under the C i3nnf.itiiti<>n, or 
under a law or treaty, when a power conferred or supposed 
to be, a right claimed, a privilege granted, a protection 
secured, or a prohibition contained therein, is in question.' 

1 OaiDM r. Fnentet, 92 U. S. 10. 

' Storj on Coiiit.,S 164T. But tlie tuct that a feileml execntire 
oQcer erroneonsJjr constms* a aUtute doei not make a cue nhere 
tlie validity of an authority under the Hailed Statei li drawn in 
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It inattera not whether t he pRTt3- immediBt ely concerned 
be the UnlteS States, in ite sovereign capacity, asserting 
one of its most important powers, or a Utat« dtilendiug 
what it believes to be its own reBcrved jurisdiction, or a 
bumble citizen contending for a tiivial interest: it the 
' oaae taroa wholly or in part on the interpretation or appli- 
cation of the Constitution, the validity or construction of 
an enactment of Congress, the forc-e or extent of a treaty, 
the justification of any act of a federal officer or agent by 
the federal anthority under which he assumes to act, or tbe 
validity of any state enactment, or any act under supposed 
state authority, which is disputed as an encroachment 
upon federal JurisdiclJon, or as being expressly or by im- 
plication forbidden by the federal Constitution, — in each 
instance the case is fairly within the intent of the pro- 
vision under consideration, and within its reason and 
necessity.* 

Tit gn-e the necessary effect to this provision it has been 
provided that " a final judgment or decree in any suit in 
the highest coint. of a State in which a decision in the 
suit could be had, whec^ is drawn in question the validity 
of a treaty or statute of, ot-an authority exercised nnder, 
the United States, and the decisidn^i against their validity; 
or where is drawn in question the valMity of a statute of, 
or an authority exercised under, any Statej on the ground 
of their being repugnant to the Constitution, treaties, or 

queition. United Sute» u. Ljncli, 137 C. 8. 280. Nor ii a suit on 
tlie judgment of a federal court necenaiily such a case. MetcaU v, 
WntertonD, 128 U. 8. 686. But one on a mtirshars bond for liis taking 
goods under an ■ttachment Is : Bachrack i>. Norton, 182 U. S. 837 ; 
BocIe u. Perkins, 139 U. S. 828 ; as is one vliiuh turns on tlie Taliditjr 
of a land patent. Doolan o. Carp, 125 U. S. 618. 

> See Tennessee v. Davis, 100 U. 8. 267. It is held that JniMto- 
tlon of all controTerele* to which corporations created by tlie United 
Stales are parties may be conferred on the federal courts : Osbom v. 
Bank of the United Sutes, 9 Wheat. TS3 ; and that suits against them 
may be reoiored to those court*. Pacific Railruad Remorid Cawi, 
116 U. 8. 2. 
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Isws of the United States, and the decteioa is in tkrot of 
their validity ; or where any title, right, privilege, or im- 
munity T3 elaimed under the Constitution, or any treaty or 
statute of, or cofnsiissioii held or authority exercised under, 
the United States, and the decision is againat the title, <~,^ 
right, privilege, or immunily specially Bet up or claimed by <' 
either party, under such Con stitutioii, -treaty, statute, com- \ 
miaaion, or authority, may be re-examined, and reversed 
or afflrmed in the Supreme Court [of the United States] 
on a writ of error." * 

A careful reading of this statute will show that the re- 
view in the federal Supreme Court is only provided for, 
when the decision in the state court is against tiie title, 
right, privilege, or immunity set up or claimed under the 
federal authority. Where the decision does not deny what 
is thus claimed, the reason for a review is wanting.' Nor 
JB it BuffidentJ^ authorize the removal of the M^se to the 
federal Supreme Court that »ome one of the enumerated 
questions might have arisen in or been applicable to it : 
it-PmiLappe ar b y the recordjtsel^ either expresaly or by 
clear and necessarj- intendment, that some one of them 
did arise in the state court, and was there neoessarily 
passed upon as the basts of the judgment, and the right, 
title, privilege, or immunity denied.' If the-xaaft.iilXQjves 
an independen t ground suffioiently broad to sustain the 

> Act of Sept. 24, ITSO, gs amended. Ttev. Stat. U. S. % 709. 

3 Gordon B. Caldcleugh, 8 Cranch, 266 ; Burke v. Ga<ne«, 10 How. 
388; R^nn v. Tlmmac, i Wall. 003. Under Act of 1886, 2S 8t«t. at 
Large, 443, ermr lies to the enpreme wmM at a territory whether the 
decision U againet or in favor of the title, &c., claimed. Clajton ». 
Utah, 1.52 U. S. 6S2. 

' Owintre e. Norwood's Le»tee,4Cranch, 344; Messenger e. Mason, 
10 Wail. 50T ; Boiling c. Lersner, 01 C. 6. 694 ; De Saossura d. GaU- 
lord, 127 U. S. 216; Hale t^. Aken, 132 U. S. 664. Compare Morraj 
o. Charieston, 96 U. 8. 432. For illustrallonB of the diflerence in the 
extent of the juriediction of Che Supreme Court on appeals from a 
State court and from a federal court, ai affected by the ground of tha 
decisioQ of the lower court, see New Oiieana Water Works n. La. 
Sugar Co., 121) U. S. 18, and cases cited. 
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Judgment, there caa be ao review, though & federsl qaeation 
wae likewise passed upOD.' 

Caeea affecting Ambcutadora, itc. — I n all cases affect- 
Ing ambassadors, other public ministers anS^ consuls, &ad 
those in which a State shall be a party, the Supreme Court 
has original jurisdiction.* These are the only cases in 
which original jurisdiction is conferred upon that court, 
and it cannot be extended by statute. Therefore the court 
cannot have jurisdiction to issue the writ of mandamus to 
one of the heads of the executive department,* or s writ of 
certiorari to one of the district judges sitting as commis- 
sioner under a treaty,* or to a militarj' commission ordered 
by a general officer of the United States army, commanding 
a military depaftment which has tried and sentenced a 
civilian to punishment,* or a writ of habea$ corpug, except 
as an appellate process.* T^ht, niln o f cnnatnit'tjnn Jjiat. is 
applied in these cases is this : that the affirmative words 
of the Constitution, declaring in what cases the Supreme 
Court shall have original jurisdiction, must be construed 
negatively as to all other cases.' Giving the Supreme 
Court original jurisdiction does not exclude the Jurisdic- 
tion of other courts, and therefore cases affecting foreign 
representatives may originate in other courts,' but they 
will be subject in such courts to all the rules of privilege 

> HopkiQi V. McLiiT«, 188 U, S. 380 ; Betttty v. Benton, 135 U. S. 
344. 

* Const, Art. HI. § 2, cl. 2. See Kentuck; r. Denoison, 24 How. 
66. But Congreu rany give concurrent jurisdiction to other court* 
in CMes iorolTiog consuls, &c, and in nates brougitt by a State. Bors 
V. Preston, 111 U. S. 262; In re Bail, 136 U. S. 40S ; Ames ir. Kan ess, 
111 U. S. 440. 

■ Harbory v. Hsdison, 1 Cnnch, 137. Sm caset, ante p. 110. 

* Ex parte Metzger, 6 How. 176. 

* Ex parte Vallandigham, 1 Wall. 348. 

* See Ex parte Yerger, 6 Wall. 66; Ez parte Hung Hang, 106 
U. 8. 662. 

"• Harbnry t>. MadiioD, 1 Cranoh, 137 ; Ex parte Vallandigham, 1 
Wall 213. 

' See case*, note 2, tupra. 
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conferred by InterDatioDal law, and to the appellate jaris- 
diction of the federal Supreme Court And Co ngreas in . 
ite dJBCTetion m ay, as it has done,' exclude altogether the 
JuriBdiction of state tribunals over salts against foreign 
representatives. As tiie privileges of-ambassadors, minis- 
ters, and consuls are conferred, not for their own advan- 
tage, but as the privileges of their government, it is fit and 
proper that the courts of the government to wliioh they 
are accredited, uid with which alone they can have offl- 
\ dal dealings, should have exclusive cc^izance of suits 

__J^ (gainst them.* 

iV/( Admiralty and Maritime Cases. — Although the grant 
of jurisdiction in thciw j^^^es js not in terms exclusive, it 
has been practically conceded, from the first, that it is ex- 
clusive in cases of prize, since those were always excluded 
fVom the cr^nizance of the courts of law. But it is also 
exclusive in all cases of maritime torts and contracts, and 
liens for maritime services, if the proceeding is in rem.* 
If, however, the cause of action is one for which thejajgo; 
mon law giv es a remedy, the proceeding may be taken in 
the State conrts, notwithstanding a remedy in personam 
might likewise be had in admiralty.* The distinction 
between admiralty and maritime jurisdiction ia thus ex- 
plained: "The first respects acts or injuries done upon 
the high seas, where all nations claim common right and 

1 Res. Stat V. S. g 687. ' Daxis v. Pacbard, 7 Pet. 276. 

• The Mosei Tajlor, 4 Wall, ill ; The Hine, i Wait 655 ; The 
Belfait, T Wall. 624. In lach caie* pioceedingB tn rem, aathorized 
hj itate statuiet are not enforceable, since Ilie]' gfive, in effect, ad- 
miralty JuriBdiction to stale courts. But a lien given by a itale 
atatnte, not by the marllirae law, to a material man (or repairs on a 
vessel Id a liome port may be enforced in rem in the RdmlniU;. Tlie 
Lottawanna, 21 Wall. 668. See Ex parte McNiel, 13 Wall. 2S6. And 
a State lav ma]' create a lien on a vessel for a tort committed by it, 
enforceable by attachment in an action in penonatu in a state court, 
where the maritime law gives no lien for such tort. Johnson o. 
Chicago, ftc. El. Co., 119 D. S. 388. 

* Leon f. Galceran, 11 Wsll, 18S; Schoanmacker u. Giltnore, 103 
U. a 118. Bee Ber. Stat. U. 8. { 711, (d. 2; pott, p. 126. 
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common Jurisdictioa ; or aots Or injuriea done upon tbe 
coasts of the aea ; or, at farthest, acts or injuries done 
nithin the ebb and flow of the tide. The second respect* 
oontractfi, claims, and serrlcea purely maritime, and touch- 
ing rights and duties appertaining to commerce and navi- 
gation. Tlie foi-mer ia ugain diviaible In to t wo great 
branches, — one embracing captures and queationa of 
prize arising Jure belli ; the other embracing acts, torto, 
and injuriea strictly of civil cognizance, independent of 
belligerent operations." ^ But it ia now settled, overruling 
the early opinions and decisions, that the admiralty and. 
maritime juriadiction ia not limited to the high seas, or to 
tide-water, or even to waters navigable from the ocean, 
but t hat it extend s t o the great lakes and their navigable 
waters,^ and to the great rivers,' even though their navi- 
gable course may be entirely within the limits of a single 

United States be made to depend on regulations of com- 
merce. T liey are entirely distinct things, having no neces- 
sary connection with one another, and are conferred in 
the Constitution by separate and diatinct grants." * While 
the limits of the general maritime law are matters of Judi- 
cial determination, within those limits it is aiihJBt^t t/\ nuritt 
modificat ions aa Congreaa may adopt, and no state lawcan 
override the action of Congress.' The federal .jurisdiction 
will therefore include the case of col lisioua at sea between 
foreign vessels,'' the case of colllaions on navigable lakes 

» Story on CoDit., ) 1866. 

* The Oenetee Chit- 1, 12 Hoir. 148 ; The Eagle, 8 Wall. 16. 

* Fretz 1'. Bull, 12 How. 466. 

* Jackaon v. The Magnolia, 20 How. 2S6 ; The General C»»*, 
1 Brown, Admr. SSi. The Snt of theae casei arose on the Alabama 
RlTer, and the lecoDil on the Saginaw. 

' The Commerce, 1 Black, 674, 678. 

< Butler V. Boston S. S. Co., 130 U. S. 627 ; Ex parte Gamett, 11 
Sap. Ct. Rep. 840, where the limited liabili^ act was betd operatiTs 
on navigable water within a State. 

' The Belgenland, 114 D. S. S66. 
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or rivers, of vessels engaged in commerce between ports 
of the saiue State, and ocoumng within ttie body of & 
county,^ and also the esse of contracts of affreigbtment, 
tbou^ to be perfonned wltbintbe State where made.' So 
cases of collision of vessels passing from one navigable 
body of water to another through a oonnecting canal, like 
the Welland Canal, are of federal cognizance.* And ad- 
miralty has Jurisdiction of oolllsions occurring on tide- 
water, thoi^h the vessel be at a wharf or pier in a harbor,' 
bat it has none where the injury Is done on land, as where 
a fire is set on shore by aparks from a steamer.' Wiiether 
a state statute allowing a recovery of damages for death 
can create a liability In a maritime cause at all is not 
settled. Unless It can, and the case is one to which It 
properly applies, there can be do recover^' for death in 
admiralty, in the absence of an act of CongresB." 

The general Jurisdiction over the place wiUu.ii a State 
vhich is subject to the grant of admiralty power adheres 
to the territory, as a portion of the sovereignty not given 
away, and the residuary powers of legislation remain in 
the States. Therefore the _ad.nii ralty jurisdicti on does not 
divest the state jurisdiction to punish crimesT" Neither 

1 The Commerce, 1 Black, 574; Waring r. Clark, 6 How. 441. 

* The BflfsBt, 7 Wall. 624. 

■ Scott p. The Tonng America, Nevb. Admr. 101 ; The Atod, 1 
Brown Admr. 170; The Oler, U Am. Law Reg. h. b. 300. So ol a 
canal wholly withEn the State, and a Teasel on a voyage between two 
porU in the State. Ei parte Boyer, 109 U. S. 629. Compare McCoi^ 
mick V. lies, Abb. Adm. 418. 

* The Lotty, Olcott, 3-J9. 

* ThePiymoutli.S Wall.SO; Ex parte Phenlx Ina.Co., 118 U.S. 610. 
So it a Teasel's boom damages a building Johnson v. Chicago, &A. 
El Co., 110 U. S. 388. A dry dock it not a subject of salvage sci^ 
vice. Cope v. Vallette Dry Dock Co., 119 U. S. 626. Bnt if one is 
injured on a vessel lyinn at a wharf at the end of the Toyage through 
the negligence of her offlcen, a libel inpeitonam wilt lie. Leathers v. 
Bleasing, 105 U. 8. 626. 

« Butler B. Boston S. S. Co., 130 U. S. 627 ; The Alaska, ISO U. a 
801 ; The Harrisburg, 119 U. 8. 199. 

1 Uoiled Sutes v. fievans, 8 Wheat 836. 
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does it divest the state jurisdiction to regulate the fish- 
_eries, and to punish those who tranc^ress the r^uladons.' 
Suits by and agaimt the United States. — The United 
States, like aoj other sovereignty, is not Riiahlp in itj) own 
courts, except. with_its own coDsent; but it may consent, 
as has been done by creating and defining the jurisdiction 
of the Court of Claims. Neither is the United States 
^a^lfLiii a state court, for the United States is supreme 
within its sphere, and the States cannot suboi'dinate it to 
their authority.' It has been quite authoritatively' con- 
ceded, however, by the federal judiciary, " Umt jand wi thin 
a State^ purchased by the United Slates as a mere pro- 
prietor, and not reserved or appropriated to any special 
purpose, may be liable to condemnation for streets or 
highways, like the land of other proprietors, under the 
rights of eminent domain ; " * and the concession will 
cover all cases of appropriations for public purposes.* A 
right to appropriate implies a right te provide the means 
whereby a couri may obtain jurisdiction, which in these 
cases may be some other means than the ordinary writs. 
But the States gaa .hax& on right t o appropri ate any por- 
tion of the land which has been purchased or otherwise 
acquired, by the United States, as a means in the perform- 
ance of any of its j;overnmental jTunctjonsj such as land 
held for a fortification,' or for an arsenal and government 
manufactory of arms.* 
As a corporation the United States may s ue as plaintif f, 

1 CorfieW 0. Coryell, 4 W«th. C. C. 371 ; Smith «. Maryland, IB 
How. 71 ; HcCread; p. Virginia, 04 U. S. S91 ; HancUeBter c Haoa- 
chusetls, 139 U. S. 'IM). 

* Ablem&n o. Booth, 21 How. 606. 

> Doited SuteB v. Chicago, 7 How. IBS, 194. Opinion bj Mr. Jo*- 
tice Woodbury, concurred in by the whole court, except one judge.trbo 
diMenied on a point of jarisdiction. 

* The right was aiaerted to tlie fulleit extent by Mr. Justice 
UcLenn in United Stalei n. Hailroad Bridge Co., t McLean, 517. 

> United SutRi t>. Chicago, T How. 186. 

* United Slate* d. Ame*. 1 Wood. & H, 70. 
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in either its own or the state courts, or in the courts of a 
foreign countrj', as occasion may require.* 

Gontrovereiee between StcUea. — Many questions might 
arise under this clause concerning the reach of tiie federal 
Jurisdiction over controversies between States, the sub- 
jects that may be dealt with and determined, and how far 
the sovereign rights of the States, and the extent of their 
respective territorial jurisdictions, may be brought witliia 
the cognizance and final determination of the federal Ju* 
diciary. The clause conferring jurisdiction of such con- 
troversies is general, and only as cases arise can it be 
determined whether they present questions which are prop- 
erly of judicial cognizance as betweea the States. A 
question of boundary is plainly such a question,^ and so 
is the question whether the conditions in a compact be- , 
tween two States, on the performance of which certain 
territory was to be detached from the one and become a 
part of the other, have ever been complied with, so as to 
effect the transfer.' 

By ". StateH." in the provision of the Constitution con- 
ferring this jurisdiction, is intended the States in the 
Union.* An Indian tribe is neither a State in the Union 
in this sense, nor a foreign state, and entitled as such to 
sue in the federal courts.' 

Suits by States. — T he federal in risdi ction extends to 
suits by States against citizens of other States, and against 
foreign states, citizens, or subjects. The States intended 
here are States holding their constitutional relations to 
the United States. A State which has been in rebellion, 
and is not restored to peaceful relations as a member of 

1 Queen of Fortugnl e. GTjmet, 1 CI. & Fin. 66; United Stale* i^. 
Wagner, L. R, 2 Ch, App. 582. 

* Rhode Iiland v, MfteaaclioMtti, 12 Pet. 657; MisBouri v. Tovn, 
7 How. 6a0 ; Florida p . GeorKia, IT How. 478 ; AUbama b. Georgia, 
S8 How. 506. "■- ' 

* Virginia v. Weet Vlrginlm 11 Wall. 3a 

* Scott D. Jonea, 5 How. 348, 3TT. 

* Cherokee Nation v. Georgia, 6 Fet I. 
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the UmoD, cannot bub in the federal conrta.^ The l&ct 
that, in a suit between two in diTiduaJB to whiclt a State 
does not appear to be a party of record, a questioc of 
boundary between States may incidentally arise, does not 
make the case one to which the State ia a party within the 
meaning of the provision wfaicb gives to ttw SapreDoe 
Courta original jurisdiction of auita where a State is a 
party.* A suit against a state agent for moneys or se- 
curities wrongfully taken by him under a void law, ia not 
. a suit against the State ; * but a suit by the Governor of 
the State, in his title of office and in the interest of the State, 
ia a suit by the State.* It was not iateadod to confer by 
this clause j iirlsdictjon of a suit of such a nature that It could 
not be entertained at all by the judiciary of another State. 
Hence a State cannot, by reason of it, bring an action on 
a judgment of its courts based upon one of its own penal 
etatutee.* 

i^iu against States. — The clause of the Constitution " --, . 
which at first conferred the fe'deral jurTsdTctioir extended ^ )(' 
to suits against States by other states, by citizens of other 
States, and by foreign states, citizens, or subjects.* But 
by amend ment _ to the Constitution this jurisdiction has 
been so limited as to be conSned to suits brought by 
States in the Union, snd by foreign states, and the States 
are no longer subject to be sned in the federal courts by 
private persons.^ Bat the fact that a State has an interest 

> Tana* D. White, 7 Wsll. 700. 
» Fowler v. Undwy, 3 D»U. *11. 

* Osbom V. Bank of the United Statea, 9 Wheat. TSa 

* The Goyemor v. Madraio, 1 Pel- IIO, IM. 

* Wtacoatln v. Pelican Ine. Co., 127 U. S. 366. 

* Cliisholm t>. Georgia, 2 Dall. 419. 

1 CoDit., Amendment 11. A Slate may not be aned wltboat its 
own coiuent by il> own ciiiMPt or by citizens of anutber State, 
Ham V. Loaiaiana, 134 U. S. 1 ; Railroad Co. v. TenneMee, 101 U. 8. 
337 ; and it may attach any conditioaa it pleaaea to Ita content. Da 
Saauare v. Gaillard, 127 V. S. 21tl. By nppeanng ia a *uit againat it, 
the State may waive iu immuiii^. Clark v. Baniaid, 108 U. 8. 486. 
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ia the controversy, however extensive, mil not bring the 
case ander the amendment and exclude the federal juris- 
diction so long as tbe State itself is not t party.' There- 
fore a state wrporation may be sued in the federal courts, 
notwithstanding tbe State is the sole stockholder.^ But if .. 
the State ia an indispensable party and must be' brought 
into the litigation, a suit will not lie.' It ie not believed, 
however, that a State can be indirectly sued by mailing 
its agent or officer the nominal defendant, where tbe agent 
or officer merely holds the State property or securities, or 
occupies a position of trust under tbe State, and in the per- 
formance of its duties commits upon others no trespass, so 
that the cause of action relied upon must be one in which he 
would be responsible only as such agent, officer, or trustee. 
!£, snch action were p^mitted^the ekyenib amendmeqi 
niigbt be nullifierl. A suit, therefore, whether brought by 
a citizen of the same State or of another State, will not he 
agMnst an officer, if tbe real purpose of it is to compel the 
performance by the State of its obligations.* But where 
an officer, claiming to act as such, under color of uncoD- 
stitutional laws invades property or rights acquired under 

A Slate canaot, by taking MBigDmenta from ita dtizeDB of clHiim held 
. b/ them nguinst another State, entitle itaelf to lue thereoa in the 
federal courts. New Hunpahire u. Loaiaaua, lOS U. S. 76. See Cuo- 
lUDgham B. Railroad Co., 109 U. 8. 446. 

» Oaborn e. Bank of United Stales, » Wlieat. 738. 

a Bank of Kentucky u. Wister, 2 Pet. 818. 

• Cunningham v. Macon, Sx. R. R. Co., 109 U. S. 446, wliere a 
■econd mortgage bondholder filed a bill to foreclose and to set atide a 
foreclosure of the flrat mortgage b; the Slate, under nhich it wai in 
powession by its receiver. So where a State aubBcribed for railroad 
atock and to pay for it issued Its bonds, pledging to (he payment 
thereof Its stock and dividenda, a bondholder cannot file a bill af^nit 
the railroad company, the real object of which is to sequester the State's 
Slock and dJTidendi. Christian v. Atbmtia, &c. R. R. Co., 133 U. S. 
283. 

* Louisiana v. Jumel, IDT U. S. Til ; Hagood v. Southern, IIT 
V- 8. 62; In re Ayers, 123 U.S. 443. This amendment does not prerent 
BD action against a county. I^ooln Co. v. LnniDg, 133 U. S. &2& 
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contracts with the State, and makes bimself a trespasser' by 
attempting to enforce a void authority, it is immaterial to 
the jurisdiction who undertook to confer the void authority, 
since he is responsible individually, on well-settied com- 
mon-law principles.' 

The force of the eleventh amen dment ia restricted t o 
original suits, and It does^not preclude a review in the 
federal Supreme Court of decisions in the state courts 
where is drawn in question any title, right, privilege, or 
exemption under the Constitution, laws, or treaties of the 
United States.* 
V ■ Other Controoeraies. — Where the jurisdiction of a case 

depends upon the eitizensbip of parties, the fact should 
' ■' appear on inspection of the record.* And an averment of 
residence is not equivalent to an averment of citizenship.* 
A resident In one of the Territories, or of the District of 
Columbia, ia not entitled to sue or 'b&^ugd as a citjzen of 
a State.* A corporation created by and trahsac^ng busi- 
ness within a State is for this purpose to be deemM~-tQ^ 
represent corporators who are citizens of the State,' and 

1 As was the caw in Osborn n. Bunk of United Ststei, 9 Wheat. 7.18. 

' United Sutes b. Lee, 108 U. S. 199 ; Poiiideiter v. Greenhow, 174 
U. S. 270; Pennoyer v. MoConiiBugliy, ]1 Sup. Ct. Rep. 699, An 
• action liee aga<n«t an officer to compel him to do wliat a statute re- 
quires. Rolston v. Com'rs, 120 V. S- 390. 

» Coheni v. Virginia, fl Wheat. 284. 

< Brigham v. Cabott, 3 Dall. 382 ; Jackson v. Aghton, 8 Pet 148; 
Bailey v. Doner, 6 How. 28 ; RoberWon v. Cease, 97 U. S. »40 ; Ste- 
vens V. Nichols, 180 U. S. 230; Denny v. Pironi, H Sup. Ct. Rep. 986. 
n the record fails to show a case of which the court can take juris- 
diction, its duty is to dismiss it of its own motion. Metcalf v. Wniei^ 
town, 128 U. S. 586, and cases cited ; Robinson v. Anderson, 121 
U. S. 622. And under the Act of 1876, if the averments show diverse 
citizenship but the proofs do not, the Supreme Court will dismlet. 
Morris V. Gilmore, 129 U. S. 315. 

' Robertson v. Cease, 07 U. S. 646; Menard v. Gt^an, 121 U. S. 
258. Compare Shetton i>. Tiffin, 6 How. 163. 

" Hepbam v. Ellzey, 2 Cranch, 446, 448 j Scott v. Jones, 6 How. 
848, 377. 

I United States Baak i>. Planters' Bank, 9 Wheat 901 ; Ohio, &C. 
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a foreign corporation is to be deemed to represent corpo- 
rators who are alieoB.' As a declaratiOQ of intention to 
become a citizen under the naturalization laws does not 
make one a citizen, it will not preclude an alien saing as 
such.* The courts will not be open to suits by aliens 
when their countrj is at war with our own. 

Legislation aaaigning tJt« Jurisdiction to Courts. — In 
the exercise of ita authority to asaign to courts such por- 
tion of the judicial power as it shall determine is proper or 
needful. Congress has provided by law that the jurisdic- 
tion vested in the courts of the Unit«d ijtat«s, in the cases 
and proceedings following, shall be exclusive of the courts 
of the several States : — 

1. Of all crimes and offences cognizable under the aa- 
thority of the United States ; 

2. Of all suite for penalties and forfeitarea inctured 
under the laws of the United States ; 

S. Of all civil causes of admiralty and maritime Juris- 
diction ; saving to suitors in all cases the right of a com- 
mon-law remedy where the common law is competent to 
give it; 

1. Of all seizures under the laws of the United States, 
on land or waters not within admiralty and maritime 
jurisdiction ; 

B. K. Co. V. Wheeler, 1 Black, 286 ; Insurance Compui; p. Franclt, 
11 Wall. 210. A ttocUiolder resident In another State may nerer- 
theless as such stockholder be the antagonlitic party. l>odge v. 
Wooltey, 18 How. 381. 

1 Sodety, Ac. v. Mew HeTen, 8 Wheat. 4M; Steamship Co. o. 
Tugman, 106 TT. 9. 118. Where a corporation of New Hampshire 
and one of the same name of Massacbaietts are by the actloD of both 
Statei permitted to nnite to operate a railroad, the Nev Hampshire 
corporalion so far retains its oriKinal character that it may file a bill 
against a Maasaehiuetti corponttloii in the federal court for that Slate. 
Nashua R. R. Corp. tr. Boston, ie. R. R. Corp., 186 U. 5. 366. Com- 
pue Rulroad Co. t>. Alabama, 107 U. B. 681. 

* Story on Conat, { 1700. If an alien is sued, hts alienage most 
be averred. It ii not enongh that he is a foreign consul. Bors v, 
Fieston, 111 V. S. 2fi2. 
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5. Of all cases arising under the pAtent-right or copy- 
ligttt Irwb of the United States ; 

6. Of all matters and proceedings in bankruptcy ; 

7. Of aU controversies of a civil nature where a State 
is a party, «xoept between a State and ite citizens, and 
between a ^tate and citizens of other States or aliens.* 

Federal cOarts are also given original juriBdietion of 
causes of actios arising under the postal laws ; Buit« for 
drawback of dutls^ ; suits for violatious of the statute of 
the United States fcr the protection of civil rights, or for 
the deprivation of rigbte, privileges, or immuniUes secured 
by tJie Constitution or la^s of the United States ; Buit« to 
recover the possession oNany office, — except legislative 
c^ces and ^b office of El«itor of President and Vice- 
President, where the sole qnestion toucliing tlie title 
thereto arises out of the denial\f the right to vote to any 
citizen offering to vote, on acoom(t of race, color, or pre- 
vioua condition of servitude ; * proceedings for the removal 
from office of any one holding the e^me contrary to the 
provisions of the third section of theXfoarteenth amend- 
ment.' \ 

Also of suits arising under the revenue laws ; suits aris- 
ing under any law relative to the slave tr^le; and suits 
brought by any person to recover damages Tot an injury 
to person or property on account of any act done by bim 
under any law of the United States for the protecticm or 
collection of any of its revenues, or to enforce the rights 
of citizens of the United States to vote in any State,* 

> He», SUt. n. S. S 711. 

* Thia ii conferred with a prnviio " that aacb jarisdiction shall 
ezleod onlf so for tu to determine the righta of the partiea to *uc!t 
office by reason of the dental of the right guaranteed hy the Constl- 
tudon o( the United Stales and secured hy any law to enforce the 
right ofciUzens of the United States to rote fn all the SUtes." Fed- 
eral conrts have no Jurisdiction oth contested slate elections, excepf 
in this single cue. Hnrrison v. Hadley, 2 Dill. 229 ; Johnaoii v. 
Jumel, 3 Woods, 09. Neither this nor the next provision eeemt aa 
yet to have htid anthoriiative examiiuition. 

• Rev. Stat. U. 8. S 56S. * Rev. Stat U. S. ! 62&. 
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AIh^ concurraotly with State courts, of all suits of & civil 
nature, at comtnoD law or in equity, where tbe matter in 
dispute ezoeeds, exclusive of intereBt and costs, the enm 
or value of S2,000, and ariiing under the Constitution and 
laws of the United States, or treaties made, or which shall 
be made tinder their authority, or in whitih controversy 
the United States are phuntilfs or petitioners ; or in which 
there shall be a controverBy between citizens of different 
States, in which the matter in dispate exceeds, exclusive 
of interest and coete, the sum or value foresaid ; or a 
controversy between citizens of the same State claiming 
lands under grants from different states ; or a controversy 
between citizens of a State and foreign states, citizens or 
subjects, in which the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value aforesaid.^ 

Congress has also, in pursuance of treaties with certain 
countries, provided for the holding of courts in them by , 
the ministers and consuls of the United States, by which 
offences committed in those countries by citizens of the 
United States are to be tried, as well as 1}<^troversib4 
between such citizens and others.* ^- '~^^ 

Transfer of Ganigetji-om State Cowte. — As suits may 
be instituted in the state courts in all cases tn which the 
jurisdiction of the federal courts is not made exclusive, the 
p,i|>P^^ \.^A i„ yia^ {n conferring the federal power would 
oflen be defeated if there were not some provbion ander 
which a cause brought in a state court might be removed 
to a federal court. For example, if a citizen of one State 
should bring suit in one of its courts against a citizen of 
another State, the case would be one which by the Consti- 
tutionis embraced in the grant of the federal power; and 

t Act of March 8. 1887, 24 Stat, at Lar|«, 552, la amended b^ Act 
of Augutt 11, 1888, 26 Stnt. Ht Large, 434, 

* Rev. Stat. U.S. S40S3,etieq. ABritieh BubjectwhohHihtpped 
u a aailor upon an American letw! may be tried before inch a conrt 
for the mnrderof the matenf tiM resael whllelt vailjringlnJapaneM 
watun. Bom v. VLnlavyn, 11 Sup. Ct. Rep. SH'. 
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the reason why it was included is that it may s 
happen that local feeling, sentiments, prejudices, or pre- 
possessionB may preclude a fair trial in the state court, or 
st least give rise to fears or suspicions that such may be 
the case. But it may be and is entirely proper to allow 
the suit to be thus brought in the first instance, because in 
most cases no such influences will be suspected or feared, 
and the parties wonld go to trial In the state court without 
objection. But tf they are feared, the reasons for refer- 
ring the case to the federal court are then apparent. A 
case of more importance to the federal jurisdiction is 
where a federal officer is sued in a state court, for some 
act or omission in his office. For many such acta or omis- 
sions thei-e is no civil responsibility in any court, but for 
some there is. T he gener al mln in. tha.t. if a duty imposed 
upon an officer is exclusively of a public nature, his neg- 
lect to perform it can only be punished by some proceed- 
ing, either civil or criminal, instituted by the proper 
public authorities ; but if a duty is imposed upon him for 
the benefit of an individual, the latter has his private 
action to recover damages for aay failure in performance 
whereby he is injured. The difference between the public 
and the private duties is well illust rated in cases arisi ng 
nnder the post-office laws. The Postmaster- General has 
duties to perform, whiclT are of high importance to the 
nation and to all its people ; but they are public duties ex- 
clusively, and he never becomes chaiged with obligations 
to any particular person, so as to be liable to individual 
actions.' It is different with a local postmaster. When 
mail matter is received at his office, directed to a particu- 
lar person, it becomes hia duty to that person to deliver 
it on demand, and be is liable to a suit for dami^es in 
case of relbsal.' A like distinction exists between the 

1 Laneti. Cotton, 1 Ld. Rajm. 640; b. o. 12 Mod. 472, and 1 Salk. 
IT ; Smith v. Powditch, Covrp. 182 ; Rowning n, Goodchild, 2 W. Bl. 
006 ; Whitfield v. LeDeipencer, Cowp. 7&4, 766. 

< Teall V. Fellon, 1 N. T. 637 ; s. o. in error, 12 Bow. 284. 
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duties of the Secretary of the Treaaary and the collector 
of the customs at a port ; the fonner is respODsible ooly to 
tEegoTeinmeiii for the faithfbl performance of duty ; but 
tlie latter owes duties to those whose imported goods pass 
through his hands, and he may become liable to private 
suits for oppressive conduct and illegal chai^s.^ So the 
dut ies of the United States naarshal, which resemble those 
of the sheriff, are to a luge extent dudes to iudividuals, 
aod may fVequently subject him to suits. So any fftdpral 
officer may beco me involved in private suits on allegations 
that, in the pretended discbaige of duty, he has tres- 
passed ou the rights of third parties. All these, and 
many others which might be named, are cases coming 
within the scope of the federal Judicial power, and many 
of them are cases in which it might be exceedingly impor- 
tant to the federal aathority that they be refeiTed to the 
federal courts for final adjudication. 
■" "~ Accordingly it is provided by statute that causes may 
be reffl>siyed from the state to the proper Circuit Courts of 
the UDit«<!hStates in the following cases : ' — 

Any suit ofa civil nature at law or in equity arising 
under the Cons^tntion or laws of the United States or 
treaties made under it^ authority, of which the Circuit 
Courts of the United Statte are given original Jurisdiction 
by section one of the act, * ml^be removed by the defend- 
ant or defendants. 

Any other suit of a civil nature otjaw o 
which the Circuit Courts are given Jnr 
one ot the act, brought in a state court, miQ 
by the defendant or defendants, being non-residents of 
that State. ^ 

> Buvy V. Amand, 10 Ad. & El. 046, 

* Pioceedingt to approprUte property to public uie* under the 
emineat domain are caaea remoTable to tbe federal courta, where tbe 
alienage or citiienihlp ii luch aa to give the right. Warren v. Bail- 
road Co., 6 Bi>i. 426 ; Patlerwn b. Boom Co., 3 Dill. 466 ; Boom Co. 
V. PstteTMn, S8 U. S. 403. 

* The part <tf tbe lectlon referred to i* given, anu, p. 127. 
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When In any suit menUoned in this section there is a 
controversy which is wholly between citizens of different 
States, and which can be fuliy determined as between tbem, 
eitiier one or more of the defendants actually interested 
in SDoh controversy may remove said suit. 

Where a soit is pending, in which there is a controversy 
between a citizen of the State in which the suit is brought 
and a citizen of another State, any defendant, being such 
citizen of another State, may remove such suit, at any 
time before the trial thereof, when it shall be made to 
appear to the Circuit Court that from prejudice or local 
influence he will not be able to obtain justice in such state 
court, or in any other state court to which said defendant 
may because of such prejudice and local influence have tlie 
right to remove said cause ; provided that if the caose is 
severable and can be Justly determined in the state court 
as to the other defendants, it may be remanded as to suuh 
defendants. 

Where a suit involves the title to land, and it is made to 
appear that the parties claim title under grants from differ- 
ent States, the suit may also be removed.' 

Also, when any civil suit or criminal prosecution is 
commenced in any state court, for any cause whatsoever, 
against any person who is denied, or cannot enforce, in 
the Judicial tribunals of the State, or in the part of the 

' Act of Msrch 3, 1887, M Stat, at Large. 662. as amended by Act 
of Angnat 11, ISSS, 26 SUt. at Large, 434, §§ 1 and 2. The right to 
remoTe doei not depend on the validit; of the claim aeC up under the 
Conatltutfoti and laws. It is enough ifH fnTolve* a real controreraj. 
SouUiem Pac. R. R. Co, v. California, 118 U. S. 109. A case ii re- 
movable as arising under laws of United States "here the validity of 
n land patent Is inTolred. Mitchell v. (4ma1e, 11 Sup- Ct. Rep. Sid. 
See c&sea anii, pp. 113, 114. To authoriz* KRioval on tlie Broond of 
local prejudice, (2,000 mut be inTolTed, and the proof must convince 
the coart of the truth of the ground alleged. A perfunctory show- 
ing by a fbriDal affidavit is not enough. In re Pennsylvania Co,, 187 
U. 8. 461. As to what are reparable contmrenies, aee Grave* c 
Corbln, 132 U. S. 671 ; LoniBrille, Ac. R. R. Co. v. Wangelio, l3Si 
n. 8. 6M; BrowD ». Traiudale, 188 U. S. 389. 
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State where such suit or prosecotion is pending, any right 
secured to him by any law providing for the equal civil 
righta of citizens of the United States, or of all persons 
within the jurisdiction of the United States; or against 
any officer, civil or militarv-, or other person, for any arrest 
or imprisonment, or other trespasses or wrongs, made or 
committed by virtue of or under color of authority derived 
from any law providing for equal rights as aforesaid ; or 
for refusing to do any act on the ground that it would be 
inconsistent with such law, — such suit or prosecution 
may, upon the petition of the defendant stating the facte 
and verified by oath, be removed for trial into tlie next 
Circnit Court to be held in the district.' 

Also, when any stiit or criminal prosecntion is com- /-^ 
menced in any court of a State against any officer ap- S- 
pointed under or acting by authority of any revenue law '^ 
of the United States ; or against any person acting under / 

or by authority of such officer, on account of any act done 
Qtider color of bis office or of any snch law, or on account 
of any right, title, or authority claimed by snch officer or 
person under any such law ; or is commenced against any 
person holding property or estate by title derived from 
any such officer, and affects the validity of any such reve- 
nue law ; or is commenced against any trflicer of the 
United States, or other person, on account of any act 
done nnder the proTisions of the laws ol Congress respect- 
ing the elective franchise, or on account of any right, 
title, or authority claimed by snch officer or other person 
under any of said provisions, — such suit or prosecution 
may be removed for trial into the Circuit Court of the 
United States for the district, upon the petition of the de- 
fendant setting forth the nature of the suit or prosecution, 
and duly verified.' 

1 Rev. Stat. n. S 1 641. See Texai v. Qnnes, 2 Wooih, M2 ; 
Strander v. West VirginU, 100 U. S. 303 ; Seal b. Delaware, 108 U. S. 
870; Bush o. Kentucky, 107 U. 8. 110. 

s B«v. 8l«t. U. S. f 648. Thit vectioii b a modiUcition and en- 
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Also, wlienever a pereon&l action is brought, in any 
Btate ceu^, by an alien, against a citizen of a State wtio 
is, or when lite, action accrued was, & civil officer of the 
United States, being a non-resident of the State where 
suit is brought, the actiennia; be removed into the Cir- 
coit Court of Uie United Steles for the district, in tlie 
manner provided for the cases lastsfaQve mentioned.' 

In some of the cases in which removaT^ causes is pro- 
vided for, there is no act of Congress whicbswould 'give 
to the federal courts original jurisdiction. Nevfec^eless, 
it is competent to give JurisdictJon of cases remove^xpro- 
vided tbe.y come within the grant of Judicial power by the 
•" Constitution,* 

The right of removal cannot be taken away or limited 
by state laws. Therefore, a right to recover damages for 
a personal injury arising under a state statute may be 
enforced in the federal court by a citizen of another State 
against a citizen of the State where suit is brought, not- 
withstanding the state statute undertakes to limit the 
remedy to suits in its own courts.* And the right of a 
foreign corporation to do business in a State cannot be 
made conditional on its waiving the right to remove suits 

largement of sectiOD 3 of what was kaown u the " Force Bill " nf 
Much 2, 1833 (4 Stat, at Large, 682), which wtu passed to proride 
the meani for defeating attempts being made b^ state legislation in 
South Carolma to nullifj the federal revenue iawi. The Force Bill 
also contained a provision ander which the defendant, if in coilodjr, 
might be brought befor« a federal court or judge on habtat eorpui, to 
be dealt with according to the mlet of law and the order of ilie court 
or jndge. That act did not in terma applj to criminal cases, but to 
"•ait or prosecution," and it wai enlarged to embrace criminal case* 
bj the act of Feb. 28,1871 (16 SUt, at Large, 4S8). Crimitiil pmae- 
cntion* for alleged oflencei against State laws may be removed from 
the State to the federal court when the facts are inch as to bring 
them within the terms of Rev. Stat. V. S. S 643, above cited. Ten- 
nesMe t. Davia, 100 U. 8. 26T i Davia v. South Carolina, 107 U.S. 697. 

1 Ber. SUt. D. S., i 6M. 

* Gaines r. Fuentes, 92 U. S. 10. 

« Bulway Co. ■>. WhiCton, 18 WaU. 270. 
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agslittt it to the federal conrts, and the wMTCr iteeir, if 
made, WBiild be void.* 

The right to transfer a cause to the federal coart being 
statutory', the ease shown by the petition must come 
clearly vlthin the statute, or it will be ineffectnal.* While, 
in general, any proceeding before a conrt is a '^suit" 
within the statute, one befor&v&n administrative board is 
not.' If the transfer is actually made on insufficient 
papers, the federal court will remand the-<^e on its atteu- ^ 
tion being called to the defect ; * but if they'are sufficient, - 
the state court can take no further proceedings . in the 
cause except such as are incident to the removal.* -^- 

Sabeaa Corpus. — '^h" Sirr°fnf Cniirti nnd the Ci rcuit 

Hnd Tlinti-iff riniirt.B hmm pngpr tn inaiip t.hp writ Of h€lbecU 

corpus, and the several justices and judges thereof, within 
their respective jurisdictions, have also power to issue it, 
for the purpo ses o_f an_in(juiry into the cause of restraint 

1 Insnrance Co. v. Hone, 20 WkU. 446 ; Barron v. Baragide, 121 
U. 8. 166. 

* IniuraDce Co. v. Pechnw, fl6 U. 8. 163; Gold Waahing, Sao. v. 
KeyM, 90 U. S. 199. Bat a Hate Oourt te not bound to lurreDder 
jurisdiction until a case is made which ahowion the faceortlie paper* 
a riglit to remoTe. Stone u. South Carolina, 117 U. S. 480. An ap- 
plication may not be conditioned upon the dediinn of a motion to dii- 
mlii pending in the state court. Manning v. Amy, 11 Sup. Cl. Rep. 
707. 

* Upahur Co. «. Bleb, 1S6 TJ. 8. 467, and caeet cited and discuued. 
« Gold Waihing, Am. Co. v. Ee;es, 96 D. S. 199. All dispnted 

qaeationiorftct raised upon petitions for r^moTal are to be determined 
by the federal conrt. Kansas City, &c. R. B. Co. v. Daughtry, 1S8 
U. 8. 298. Under the Act of 1876 error lay trom an order remanding. 
This ii otherwise under the Act of 1SS7, even in view of the Act of 
1869, 36 Stat, at Large, 093, which allows a review in the Snpretue 
Court of any judgment of the Clrcnit Court inTolving itg jurisdiction. 
Richmond. Ac. R. R. Co. o. Thouron, 184 U. S. 46. 

■ Steamship Co. r.Tugman, 106 U.S. 116. Where a case has onc« 
been tried in the state conrt. and the rule of law settled far its deter- 
mination in the highest state court, if afterwards a new trial is granted, 
and the case then transferred to the federal court, the latter wilt ap- 
I^y the same rule of law in diipoaing of it. Hazard a. Railroad Co., 
4 Bits. 453. 
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upon liberty. But in no c aaa ah ail _t he writ extend to a 
prisoner in Jail, utile sa wEere VelTin custody under or by 
color of ttie authonty of the United States ; or is com- 
mitted for trial before eome coatt tliereof ; or ie in custody 
for an act done or omitted in pursuance of a law of tiie 
United States, or of an order, process, or decree of a court 
or judge thereof;' oris in custody in violation of the Con- 

' This particular cue wa» proTided tor by what wa* known at 
the " Force BiU," of March 2, 1833 (4 Stat, at Large, 632), pnwed to 
cuonteract South Carolina measure! looking to the nulliflcstion of 
federal revenue law*. It irii» first callad in requisition, howerer, to 
preTcnt the Dulliflcation of the Fugitive Slave Law. TlieDniled States 
marshal for the District of Ohio, distegardinK an order by a itate 
judge for the discharge trom custody of a person held by him as a 
fugitlre slave, was proceeded against as for a coniempt of court 
He was brought before Mr. Justice McLean at cliambers, and dis 
cliarged. The proceedings showed on their ttce that the state Judge 
had no jurisdiction, and the discharge of the marshal followed as of 
course. Robinson, ex parte, 6 McLean, 366. See Kx parte Bridges, 
2 Woods, 428. lu United Stales v. Tlw Jailer of Fayette Co., Ky., 
2 Abb. U. S. 265, the same law was applied to a diOerent case. Tlie 
relator who sued out the writ was In the custody of the jailer under 
a rsfuhir commitment, made by a court of competent jurisdiction 
under the laws of Kentucky, charging hitn with murder. Nothing 
on the face of the papers indicated that the case was any other than 
ft common case of the crime charged. The relator, however, offered 
to show that the act with which he was charged was done by hln 
under the authority of the United Stales in the eieuuiion ol lu 
revenue laws. Judge Ballard, United States District Judge, entered 
upon an examination of the facts, and, reaching the conclusion that 
the prisoner was jiutifled, ordered him discharged. See also Ex parte 
Jenkins, 2 Wall. Jr. C. 0. S2l. The principal question which tho 
above cases present must be regarded as settled by In re Neagle, 133 
D. S> 1, where • man who was attacking Justice Field, while he was 
travelling his drcuit in the performance of his duties, was killed by a 
deputy United States marshal, and the latter, being charged with 
murder by the State of Califbmia, was released on habeai corpus by 
the United States Circuit Court. The Supreme Court, having reached 
the conclusion that the marshal's act was justiSable and was done in 
pursuance of a law of the United Slates, and that his imprisonmeat 
was in violation of the laws thereof, held that the case was withiu the 
statute, and that ha was not answerable tor his act la the State of 
California. 
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stitntio/i, or of a law or treaty of the United States ; or, 
being a subject or citizen of a foreign state and domiciled 
therein, ia in cnstody for an act done or omitted under 
any alleged right, title, authority, privilege, protection, or 
exemption clamed under tlie commission or order or 
sanctjon of any foreign state, or under (xAot thereof, the 
validity and effeot whereof depend upon the law of na- 
tions ; ' or nnlosa it is necessary to bring the prisoner into 
court to testify.* Thia l^^n^ jH ft proviaion f or facilitating 
the investigation of facta in federal tribimalB, and all the 
-nther cn?i^a m ftnt.ionpii are cases in which the national au- 
thority is in some way involved.*" Th e Supreme Cour t baa 
authority to issue the writ, but, except in cases affecting 
ambassadorsVinl&tStera, Or conenls, or those in which a 
State is a party, it can only be .dope for _a_ review of the 
Judicial decisions of some inferior officer or court* In the 
exercise of this revising power it may issue the writ ; * and 
it, also, bas jurisdiction of appeals from rulings of the 
Circuit Courts on writs issued by tliem in ceitaiu cases 
provided for by statute/ 

1 ThU proTiaioQ was made b; act of Aug. 29, 1842 (6 Stat, at 
Lai^e, G29}, and waa enacted in coniequence of tlie proeecutioD iu 
Hew York of a Briti*b lubject fbr an act which bit gOTenmieiit 
aTowed. 

' Bei. Stat. U. S., §§ 751-768. 

• There is do juriadiction, for eumpk, to interfere with lb* CIU- 
todj of childrea, eren where then; is diTerae citiKenihip. In ce Bar- 
raa, 1S6 U. a 586, 

• Ex parte Hung Hang, 108 U. 8. 652. 

» Et parte Walkins, 7 Pet. 668 ; Ei parte Milbum, 9 Pet. 704; 
Halter of Kaine, 14 How. lOS ; Ex parte Virginia, 100 U. S. 330. 

• Act of March 3, 1886, 23 Stat, at Large, 437, and Rei, Stat. n. S. 
§ 763. The act applie* to the uaae of personi held in alleged viola- 
tion of the Conatilution, law*, or treatiei of the United Stalsi.and of 
foreign citizen* held for acta done under »aj rigbta claimed under 
an; commiuion of a foreign nation, tlie eSect of which dependi on a 
treaty or the law of nation*. On inch appeala the Supreme Court 
must examine fully into the fact* : In re Neagle, 186 U. 8. 1 ; erea 
Into facta ontiide the record not inconiiitenC with iliote in it. Ex 
parte Hayfleld, II Sup. Ct Rep. 989. In view of Ihii prorlsion for 
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'Cll£_£eneral au^o rity to examtne. by nieaDS ,of this 
writ, into uulanful restraiats upon personal liberty, haa 
not been conferred upon the United States, and therefoi-e 
remaina with ihe S tates.' Subject to the paramouot au- 
thority of the national governmeiit to determine whether 
persons held by its conrt£ and officers are properly held, 
the States may inquire i nto t he ground s upon nhieh any 
person within their limits is held, and may discharge him if 
hia restraint is illegal, even though the ill*%ality arises 
from violation of the Constitution and laws of the United 
States.* But if state tribunals issue the writ for a prisoner 
detained under federal authority, it must be dismissed 
when return is made showing the facts.' A prisoner held 
under state proces s for ext raditi on to another State may 
have a habeas corpus from a federal court or Judge ; the 
pi-ocess of extraditian being provided for by, and taken 
under, the Constitution of the United States.* 

The writ of habeas corpus canno t be used a s a writ of 
error. If an inferior court or an officer has jurisdiction to 
act in the matter in question, the action will not be set 
aside for irregularities or eirors of judgment.' 

app«&li, the Supreme Court will not ordinftritj' ItteU inue writ! of 
habtat atrjna. Ex parte Hirzan. Ud U. S. 5B4. 

1 Ex parte Dnrr, 3 Haw. 103; Dekrafft !•. Bamey, 2 Black, 701. 
A federal court may, in advfuice of a trial in a atate court for an 
offence againit a state law, which ii void under the federal Couatitu- 
tion, discharge a defendant, bat ordinarily', when bail is allowed, it 
will not. Ex pane Royall. 117 U. S. 241. See In re McCall, 139 
D. S. 449. 

a Rohb p. Connolly, 111 tT. S. 024. 

• Ablemnn v. Booth, 21 How. 506 ; Tarbte'a Caie, 13 Wall S9T. 

* Ex parte Smith. 3 McLean, 121. 

' In re Lane, 135 U. S. 443 ; Srevens v. Fuller, 136 U. S. 468 ; 
Wood a. Bniah, 11 Sap. Ct. Rep. 7.3S. So as to the ruling of an 
ofBcer in extradition proceedingn. In re Oteiza, 186 U. 8. 380. A 
conviction of murder will not be set aside because too few grand 
jurors found the indictment. Ex parte Wilson, 11 Sup. Ct. liep. H7L 
If, however, there is no juriadictlon to impose the restmint, the pris- 
•ner will be discharged, as in case of punishment foe contempt of a 
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AppeBaU Jurisdiction. — Iq all cases to which the 
federal judicial power exteoda, except those in which on- 
ginal jurisdiction is conferred upon it, the S upreme Court 
haa appellat e juriadietion, both as to law and fact, with 
such exceptious and u'n^r such reservations as Congress 
shall make.' What the cases are in which appeals may be 
taken fVom the state courts has been shown ; and provi- 
sion has also been made by various statutes for the exer- 
cise of appellate jurisdiction in cases heard in the federal 
courts. But maoy cases are allowed to be Anally deter- 
mined in t)[p fHronit Pnniti .<tf. Appeals,' the Circuit and 
District Courts and the Cou rt of Claims. 

General Principles. — The federal courts exercise the 
jurisdiction conferred upon them, and restrain their action 
within it, according to certain general principles, some of 
which are declared by statute, bu t the most of wh ich arise 
from a conBideration of th e general nature of tlie consti- 
tutional structure, and from rules of comity recognized 
and acted upon between independent jurisdictions, or be- 
tween Jurisdictions having concurrent authority, according 
as the case may be. The principal of these may be here 
mentioned. 

TAe Law Administered. — It has been mentioned in 
another place that each of the several StJit^a hm a w^in- 
mon law of ita own , derived in the case of most of them 

Toid order of court ; In re Ajen, 123U. S. 443; or iocftMof as«cond 
sentence for the SRiiie "fFence. iu contravention of an expreu coDBli- 
tnCional immDntt^. NieUen. Petitioner, 131 U. 8. 176. 

t Const., Art. III. % 2. cl. 2. In moet casea there can be no appenl 
from the Circait CourM nnleea 36,000 ii inrolred in the judgment. Ae 
to the mode of determining the amount invoWed where there are 
KTeral parties in equity or in admiralty with diBtinct iDlerests, or 
when jadftment goee for defendant, see Smith Purifler Co. o. Mc- 
Groar^, 188 U. S. 287 ; Handley v. Stutz, 187 U, S. 866 ; Clay «. Field, 
188 U. 8. 464 i Henderson d. Coal Co., U Sup. Ct. Rep. 691 ; Gor- 
man It. Havird, Id. 943. If a caac is dismissed for want of jurisdiction, 
the jnrisdictiooal point may be reviewed by the Supreme Court, irre- 
■pective of the amount ini-olved. 25 Stat, at Large, 09S. 

3 Eatablialied by Act of March 31, 1B91, 26 8Ut. at Large, 826, 
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from the common law of Eagland, but modified more 
or less in adoption by circumetances, nsage, or statutes. 
This common law dete rmineB to a targe extent the civil 
rig lits of the people, and it also makes many acta punish- 
able as crimes. But the United States as such can have 
no common law. It derives its powers from the grant of ' 
tlie people made by tlw Conetitution, and they are all to 
be found in the written law, and not elsewhere.* It must 
therefore find its power to punish crimes in laws o f Con- 
gress passed in pursnance of the Constitution, detining the 
olTences and prcscribiug what coui'ts shall have Jurisdiction 
over them. No act can be a crime against the United 
States which is not made or recognized as such by fedeial 
constitution, law, or treaty.' But the federal oourta ai^- 
ting in the several States, where their jurisdiction depends 
upon the character or residence of the parties who sue or 
are sued, administe r for th e most p ait t he local law , and 
they take notice of tlie state common law, usages, and 
statutes, and apply them as the state courts would apply 
them in like controversies,* In all such cases if the de- 
cisions of the state courts afford prec^ ji^g jtp fof ^ heir guid- 
ance, the federal courts are to follow tliem for uniformity, 
and the state decisions will thus become the final rule and 
authority on questions of state law, for like reasons to 
those which require finality to federal decisions mi ques- 
tions of federal law.* And the federal courts will be 
particularly careful to follow state decisions on questions 
involving the title to land or other permanent property.* 

> Wheatonr.Peten, 8 Pet. 691,658; BiichaFi>.CIie^treR.R. Co., 

125 U, S. 565. 

' United Statei v. Hadaon, 7 Crsnoh, 82. 

* Livingeton'i Lessee u. Morse, 7 Fet. 400; Tioga R. B. Co. n. 
Bloubarg, &c. R. R. Co., 20 Wall. 1S7 ; Case t>. Kelly, 13S U. S. 21. 

* Townsend e. Todd, 01 U. S. 452 ; Elmwood v. Marcy, 92 U. S. 
289 : Railroad Co. d. Georgia, 98 U. S. 3fi9. 

* Irvine d. Sim'i Leuee, S Dull. 426 ; Walker v. Harbor Commit- 
slouen, 17 Wall. 048. A single judgment of *tate court on a quei- 
tioD of local law, anleii it hai bawme a rule of property, is not 
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tt. i» iitfTp fnrr. n g^fifl] rn}i- ^ tJmt upon quesdoDB Of the 

coDBtructioD, operation, or force of any proviaion of the 
state coDstitution or laws, or of the validity of any state 
enactment, or any power, right, privilege, or exemption 
claimed under state authority, oi of the force or applica- 
tion of the local common law or usages, the decisions of 
the state courts will furnish the rule of decision for the 
federal courts,' and if the Judgments of the state court of 
last resort are found to be in conflict, the federal courts 
will follow the last settled adjudications.' 
Bi^ there are certain cases in which tiiis rule cannot be 
, applied, 'h^canse the reasons on which it rests are inappli- 
' cable. It cdnogt, for example, be applied in any case 
where the decisiofi~«Ohe state coui-t involved a question 
of national autborityl'^c^Dy right, title, privilege, or 
exemption derived from or clulined under the Constitution 
or any law or treaty of the UniteJK^tates.* Nor can it be 
applied to questions uot dependent tt|wn local statutes or 
usages ; such as the construction, operatitjn, and negotia- 
bility of bills of exchange and other comm^ttjal contracts, 
contracts of insurance and bailment, and qnesKons of in- 
jury dependent on principles which are of gene»l,recog- 
nition.* Nor are state decisions npon the validtty, or 

conduilTe on a federal court, though entitled to respect Gibson v. 
Lyon, 116 U. 8. 439. 

1 glielby V. Gn7, 11 Wheat. 861 ; Elrawood d. Marcy, »2 n. S. 2S9 ; 
Bncher v. Cheihire R. R. Co., 126 U. S. 656 ; Qormley v. Clark, 134 
U. 8. 338 ; Detroit d. Oeboroe, 185 U. S. 492 ; Leeper u. Tei««, 139 
U.S. 462. 

s Green v. Seal's Leasee, 6 Pet. 201 ; Sajdam v. Williamton, 34 
How. 427. See FairfleW b. G»IIatin, 100 D. S. 47. 

■ State Bank v. Knoop, 16 How, 36B ; JeOeraon Blanch Bank v. 
Bketley, 1 Black, 43t){ New Orleajia Water Worka v. I& Sugar Co., 
126 U. 8. 18. The question in these cwea was whethw a state statute 
impaired the obligation of a contract based tax a preTiotu itatute. 
See, also, Yick Wo v. Hopkuia, 118 U. S. 366. 

* Chicago V. Bobbins, 2 Black, 418 ; Boyce a. Tabb, 18 Walt. 646 j 
Tenke v. Murdock, 92 U. S. 494; Pana v. Bowler, 107 U. S. K9; 
Hyrick K. Mich. Cent. R. R. Co., 107 0. S. 102; Liverpool, &c. Nar. 
Co. V. Plienix lui. Co., 129 U. S. 897. 
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ionstruction of a state statute bindiog when the statute is 
e nature of a contract, and private rights have acerned 
undeK it, or when contracts have been made ander it 
sanctlofted by state decisions afterwards overruled.' So, 
if when the contract is made the state courts have made 
no ruling u^d the atabite, or if their rulings are conflict- 
ing, the feudal courts will determine for themselves, 
independently ci^ state decisions, its construction and 
validity.* 

The States canncK enlarge the federal jurisdiction, and 
\ confer authority over^qew cases upon the federal courts. 
< But the federal laws, \evertbeles8, recognize such new 
rights as are given by s taw. statutes, and administer rem- 
edies in respect to them when cases arise over which 
they have jurisdiction under thk laws of Congress.* For 
example, where a state statute givbs an action in its couilis 
for the recovery of damages where death has been caused 
by wrongful act, neglect, or default, tbe party entitled to 
bring the action may at his option sue in the federal court, 
if, by reason of citizenship or alienage, h« would be at 
liberty to enforce other rights in that courV On the 
other hand. Congress can confer no part of the fetleral judi- 
cial power on the State courts, or on any courts not estab- 
lished by its own authority ; * and a State cannot gfve to 
its own courts authority to enforce or assist in the enfo^- ' 
ment of a law of Congress, such, for example, as the Fugiv 
tive Slave Law.* 

1 Oelpcke v. Dabuqqe, 1 Wall. 176 i Olcott u. Superviiore, 16 Wall 
678. 

: Burgng v. Seligronn, 107 IT. S. 20; Pleasant Tp v. Ids. Co., 136 
U. 8. «7. See Enfield i>. Jordan, 119 0. S. 680. 

» Ex parte McNtel, 18 Wall. 23S; Cluli o. Bmith, 18 Pet 105; 
HolUnd V. Challen, 110 XT. S. Ifi ; Ridinga v. Jolinion, 128 U. S. 212 ; 
Whitehead v. Shaltuck, 138 U. S. 146. 

• Railway Co. it. Whitton, 13 Wall. 270, 

• Martin v. Hnnter'i LeMee, 1 Wheat ^M; Stearni o. United 
Slalei, 2 Paine, 800. 

» Prigg D. Penniylrania, 18 Pet. 6S9. Tet state courts, with their 
consent, maj be InTeated with jurisdiction of some matters arising 
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V Conflict of Jurisdiction. — In strictness there can be no 
^X\/^ such thing as a tMnflict of laws between State and nation. 
The laws of both operate within the same territorj', but if 
in any particular case their provisions are in conflict, one 
or tile other is void. If a law of Congress is passed upon v 
a subject which is within its constitutional powers, any *- 

state legislation opposed to it is a mere nullity. For this 
reason state statates which in their operation would im> fi^ 
pede the execution of the Fugitive Slave Law were mere ^ 
futile attempts to make laws, and were to be held void by ^■> 
the state Judiciary as well as by the federal.' So are all 
state laws which tend to impede or obstruct the laws 
passed by Congress under its power to regulate commerce,^ 
all which undertaice to levy taxes on the means selected by 
the general government for use in the exercise of its essen- 
ttal powers,' on its land,* on the franchises of corporations 
created bj' it,* and so on. On the other hand, a federal 
enactment taxing a State or its municipal corporations is 
inoperative,* and so is one undertaliing to establish regu- 
lations of local commerce within the States, as it cannot 
interfere with the operation of state laws on the same sub- 
ject.' I n these cases th e federal and state courts, if the 
question came before them, would rec<^nize the same rule, 
and each administer the same law. If they chanced to 

under the lawi of the United Stalea ; e. g., proceedinga in eminent 
domain. United States c Jonpi, IW U. 8. 613. 

1 Sim's Cam, 7 Cueh. (Ma8B.)2e5i Btuhnell'g Caie. 8 Ohio St. 77. 

■ Stale i>. Bteamahlp Constitution, 42 Cal. 678 ; Council BJuflt v. 
Bailroad Co.. 46 Iowa, 33B ; Fatter v. County CommisBioneni, T Minn. 
140; State Treaiorer v. Railroad Co., 4 Hoiut. (Del.) 168, and caM* 
cited anit, p BSefai. 

* Palfrej D. Boaton, 101 Haw 329; Montgomet? Co. r. EUton, 82 
Ind 27 ; and caaat antt, p dO. 

* Van Brocklin o. TenneMee, 117 U. S. 161, 

* CalifomU c. Central Pac R, R. Co . 127 U, 8. 1. 

* United State! v. Rulroad Co.. 17 Wall. 322. 

' United Statei e. De Witt, 9 Wall. 41 ; Llceue Tax Cawt. 6 
WaU. 462. 
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d iffer in opinion, an appeal to the federal Sapreme Court 
mast determine the controversy. 

But questions of much delicacy sometimeG arise, when 
the federal and state coorts, under their concurrent au- 
thority, may find their respective Jurisdictions invoked in 
the same controversy. This might lead to collisions, and 
to unseemly and perhaps dangerous controv ersies, if the 
action of the courts were not directed by certain rules of 
good sense and comity devised to preserve harmony and 
insure an orderly administration of justice. 

The_ most important of these rules is that the court 
which Srst obtains jurisdiction of a coatroversy by the 
service of process, will not be interfered with by the other 
in t^e exercise of that jurisdiction until final Judgment and 
execution.' The federal courts will not therefore enjoin 
the proceedings in a suit in a state court, nor a state conrt 
those in a federal court.^^^Ia- « v « ry r ee p aat e*c« pt vbtte 
ytn. «Ui-o£Gengre8s"liave made special provision, the 
courts of the State and of the tfnited States are as distinct 
and independent in the exercise of their~pow«E&.as the 

1 Heidrettem Oil-Cloth Co., 112 U. S 294; Mallett u. Dexter, 1 
Cart, 178 ; Tobey v. Bristol, 3 Slory, 800 ; Wndleigh v. Veazie, 3 Sum. 
165j Shoemaker e. French, Chaae'g Dec. SOS ; The Celestine, 1 Big*. 1 ; 
Rtiggles D. Sinionton, 8 BIm 325 ; Dnlj v. The SheritT, 1 Woods, 175 ; 
SliaroD v Sharon, 84 Cal- 424. Tlii» remark will of course be under- 
stood M suhject 10 the right to remove caases trarn the state to ths 
federal courts in the cases proTJded by law. 

" Diggs D. Wolcott, 4 Cranch, 179 ; City Bank of New Tork n. 
Skelton, 2 Blntch 14 i Ei parte Cabrera, 1 Wash. C. C. 232; Rorer'a 
la ter- State Law , 12-14. But a proaecnting attorney may be enjoined 
from proceeding utider a statute which the United Statei Supreme 
Court has held bad. Tuchman v. Welch, 42 Fed. Rep 548. While 
a state court cannot thus be directly compelled by a federal court to 
set aside an order, yet in a case where ithas jurisdiution of the parties 
and subject-matter, a federal court may afford equitable relief igainsi 
a state court's determination, where an Impoaillon has been practiced 
upon that court, and the power conferred by it hss been fraadulently 
exercised. Arrowimitb a. Gteasoo, 129 U. S. 66 ; Johnson d. Waters, 
111 U. S 640. 
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cOqits of two separate and independent nations.' There- 
fore>^here property is in the official custody of the minis- 
terial O^Icer of the courts of one jurisdiction, it cannot tie 
taken frdv^ his custody on replevin or other process issued 
by the cou^s of the other,' even though it be alleged that 
the officer hl>ldtng it seized on process gainst one per- 
son the property of another.* The rule applies where the 
property and franchises of a corporation have been taken 
judicial control of by a state court and ordered sold^* 
and also where property is in the bands of a receiver ap- 
pointed by a court ; ' an! any attempt to disturb the pos- 
session of the receiver, except by permission of the court 
appointing him, will be a cot^tetnpt of the authority of the 
court.* \ 

The possession of the state cdtirts, however, will not be 
allowed to defeat claims under theUnited States revenue 
laws, or under laws imposing forfeituves for offences.' 

Satential Powera. — The federal courts have all the 
powers which inhere in courts in general, and may exer- 
cise them for the full enforcement of their jurisdiction, 
until the Judgments they render are performed or satis- 

' Rogen D. Cincinnati, & McLean, 337, 339; Rigga d ^obnton 
Coontr, 6 Wall 166. 

> Tajlor v Curjl, 20 How. 683. Nor can the posseMion be dis- 
turbed l>7 proceedings lubseqneDtlf begun in a probate court aftw 
tbe death of the claimant. Rio Grande R. R. Co. v. Gomiia, 132 
U. S. 478. 

' Freeman v. Howe, 24 How. 460; Covell o He;man. Ill U. 8 
176 ; Tiie Oliver Jordan. 2 Curt 414. But the part; clBimiag tbe 
propertjr Taa,y at big election sue the offlcer in treepass in such cate, 
except where the nfflcer hns obeyed a writ wliich gare bim no diecre- 
tion, BuL-k D- Colbatb, 3 Wall. 334 i or he may aue his bond, Lam- 
mon a. Feuaier, lit U. S. 17 ; or he may apply to the equity aide of 
the federal court for the gooda or the proceeda. Ertppendurf u. Hyde, 
110 U 8. 276 ; Gumbel r. Pitkin, 124 U- S 181 

< Foi v- Hempfield R. R Co , 2 Abb U S. 161. 

* Wiawall f Sampaon, 14 Bow. 62. 

A DeViawr u. Blackstone. 6 Blatch. 236 ; Wiiwall v. Sampson, 14 
How 63. 

I United Statei v The Reindeer, 3 Cliff. 67. 
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fi^' For this purpose they are aatborized by law to issue 
all tfte^cuatomaty write.* But they cannot ezerdee state 
powers, even theogh without doing so they are powerless 
to enforce their JudgmeDtar '^fbai/, may compel officers to 
levy taxes in proper cases, to satisiy^Jodg^ents rendered^; 
by them against municipal corporations ; ' but'lh^^^nnot f . 
appoint officers to make the levies when there are^yuje ^^ 
to act.* 

Territorial Courts. — The provisi ons of the ConstitotJon ~i- \_, 
which define the limits of the judicial power have no appli- 
cation to the Territories, It is therefbre competent for 
flnngrpHH t/t (irBatfl onnr t* for the Territories, and confer 
upon them such Jurisdiction^as may seem necessaiy or 
proper. And thes e courts are commonly empowered to 
exercise within the Territories all the powera which within 
the States are exercised by both the state and federal 
courts.* They are created by CoDgresa, but the practice, 
pleadings, and forms and modes of proceeding, are left to 
be regulated by the tenitorial legislatures.* 

Courts-Martial. — It is competent for Congress, b y the 
rules and articles of war, to provide for the ordering of 
courts- martial for the trial of offences arising in the mili- 
tary and naval service ; ^ and these courts, exc^t as may 
be otherwise provided, will execu te their duties and regu- 
late their mode of proceeding by the customary military 
law.' But a person not enrolled or liable to be enrolled 

> Bank of United States v. BalBtend, 10 WbeaL 61. 

* BeT. Stat, of D. 8., % 7X6. 

* Ton HnCman p. Qaincy, 4 Wall. 58fi; MemphiB v. Crown, GT 
U. S. 900. 

< Bees D. Watertown, 19 Wall. lOTj Heine v. CommlMionera, 19 
WaU. 666. 

* American Ini. Co. d. Canter, 1 Pet. Gil; Clintnn D.Engtebrecbt, 
18 WaU. 4S4 ; Oon-Shay-Ee, Petitioner, 130 U. S. 343. 

* Hornbncldee. Tooinbi,18 WaU. 648; CloughB.Cartla,184U.8. 
861. 



D,g,t,.?<ib, Google 



THE JUDICIAL DBPABTMENT. 145 

for Bcrviee cannot be ^nbjeoted to thejurisdiction of anch 
courts ; ' nor can the courts proceed against those who are 
liable without giving notice and an opportunity of defence 
to the aocuaed.^ Where a con rt-martifll proceeds without 
authority, and restraina a party of his liberty or inflicta 
puniehment, ajj the parties responsible for the action are 
liable to suits therefor in the common-law courts.* The 
juriadictioff of aueh courte umj always be inquired into by 
civil courts, and a person held nnder their rules diachaiged 
if juriadictitin is wanting.* 

Jiilitary Oourta or Commitaiona. — Offences a^lnst 
martial law an d the laws of war, and all acts not Justified 
by the laws of war, which are calculated to impede or ob- 
struct the operations of the military authorities, or to ren- 
der abortive any attempt by the government to enforce its 
authority, may l>e punished by military courts or commis- 
sions or ganized by the President as commander-in-chief, 
or by the immediate military commander, or established 
under the authority of Congress. But these tribunals 

conrts of the land are in the performance of their regular 
functions, and no impediment exists to a lawftil prosecu- 
tion there.* An impediment does exist, however, when 
martial la w is la wfully declar ed ; ' and this creates an 
exception to the general rule that the military in times of 
peace must be in strict subordination to the civil power, 
and in times of war also, except on the theatre of warlike 
movements,' The military tribunals may also take cog- 
nizance of offences alleged to have been comm itted b £ 
soldiers uponjjitize ns within the field of military opera- 

» Wi»e p. Withers, 3 Cwnch, 331. 

* Me>d« V. Deputy Manhal, 2 Car. Lav Repot, 820. 

* MiUignn u. Hove?, 8 Biu. 13. See MMtyo v. Fabrigaa, Cowp. 
161. 

< In re Grimley, 1.17 U. S. 147. 

* Milligan, ex pnrte, 4 Wall. 2. 

* Luther t>. Borden, 7 How. I. 
' IBl. Com., 413-416. 



.D,9,t,.?<ib, Google 



146 COKSTITUTIONAL LAW. 

tioDS against an armed rebellion, while the civil lacr is for 
the time suspended, and to the exclaaiun of the ordinary 
jurisdiction wtien restored.' 

Political Questiotif, — Over political questions the conrtsX^J^OT " 
hflya nn ftiit:lif.ritj, hut: must accept the detennination of 
the political departments of the government as conclusive. 
SocU are the questions of the existence of war, the restora- ^ 
tion of peace,' the de facto or rightfal government of an- ' . 
Other countrj',' the authority of foreign ambassadors and ' 
ministers,* the admission of a State to the Union,* the 
restoration to constitutional relations of a State lately in 
rebellion,* the extent of the jurisdiction of a foreign 
power,' the jurisdiction of the United States over an 
island in the high seas,' the right of Indians to recogni- 
tion as a tribe,* and so on. 

JF^nal Authority in Construction. — The several de- 
partments of the government ar e equal in dignity and of 
co-ordiuftte authority, and neither can subject the other to 
its jurisdiction, or strip it of any portion of its constitu- 
tional powers. But the judi<;i(y;j'_ is IJie final authority 
in the construction of the Constitution and the laws, and 
its construction should be received and followed by the 
other departments. This results from the nature of its 
jurisdiction ; questions of construction arise in legal con- 
troversies, and are determined by the courts, and when 
determined the courts have power to give effect to their 
conclusions. Their judgments tbus become the law of 

1 Coletniin v. Tenneaiee, ST U. S. 609. 
I United Statu u. Andenon, 9 Wnll. 56. 

* The Homet, 2 Abb. U. 8. 85; 0«Uton r. Ho7t, 8 Wheat. 248. 

* FoBter i>. NeiUnn, 2 Fet. 253. 

* See Luther v. Borden, 7 How. 1 ; Honb t. Burrongha, 1 Woods, 
46S. 

* Oeonr>a "■ Stanton, 6 Wall. 60. 

' Williams v. Suffolk Int. Co., 18 Pet. 416. 
» Jonei D. United Si»tes, 187 U. 8. 202. 

* The Eanuu Indiana, 5 Wall 737 ; United States v. Hollldny, 
tf Wall. 407. 
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the land on the points covered by them, and a disregard 
of them, whether by private citizens or by officers of the 
government, could only result in new controversy, to be 
finally determined by the judiL-iary in the same wa}'. Bnt 
the courts have no_authoritj_to pass upon abstract ques- 
tions, or questions not presented by actital litigation, and 
have therefore nothing to do with questions which relate 
exclosively to executive or legislative authority ; juulj^ 
there any m ethod in which their opinions can be consti- 
tutionally expressed, so as to have binding force apon 
either the executive or the legislature, wben the qneation 
presents itself, not as one of existing law, but as one of 
what it is proper or politic or competent to make law for 
the futnre. The judiciary, though the final judge of what 
the law is, is not the judge of what the law should be.' 

It is very proper, however, that the judiciary, in passing 
upon questions of law which have been considered and 
acted apon by the other departments, ahonld yive i^reat 
wei ght to t heir opinions, especially if they have passed 
unchallenged for a considerable period.^ The judiciary 
have often yielded to it when the correctness of a practical 
construction of the law by the executive departments, in 
the performance of their own duties, was in question ; ' 
buLlhey caimot do thia whpn, tn the opinion of the court, 
the construction is plainly in violation of the Constitution.* 

> Some few of the Stntes make proTisioD bj their constitution* 
whereby tbe executive or the legislature may call upon the higheat 
coart of law of tlie Slate for iti opinion upon important queetione aa 
a guide to their own action. 

' Stuart c. Lain], 1 Cranch, 209; Bank of Dnited State* t>. Hal- 
stead. 10 Wheat. 51, 63. 

' Edwards's leasee d. Darbf , 12 Wheat. 210 ,• Sargett v. Lspice, B 
How. 48, Bissell d. Penrose, 6 How. 317; Union Ins. Co. d. Hoge, 
21 How. 36, United Staiea n. Gllmore, 8 Wall. 330 ; United Stales 
t>. Hoore. 96 U. S. 760. 

* Slor/ on Conat, S ^7 ; Cooler, Conit Lim., Oth «d., 81. 
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CHAPTER Vn. 

CHECKS AND BALANCES IN GOVERNUBITF. 

■anr 

What they are. — The AmeHcan ajstein of govemnieirt 
is an elaborate system or checks and balances. As ena-. 
BOai atted by one of the earlj atateamen of the countrj', these 
are as lollowe : — Firet, the States arc balanced against the 
general guveratiient. Second, the Honse of ReprcBcnta- 
tivea is balanced i^ainst the Senate, and the Senate 
against the House. Third, the executive authority is m 
some degree balanced agidnst the legislature. Fouitii, the 
judiciary is balanced agunst the legislature, the executive, 
and the state gofemments. Fifth, the Senate is balanced 
gainst the President in all appointments to ofBce. and la 
all treaties. Sixth, the people hold In their own bands 
the balance against their own representatives by periodical 
elections. Seventh, the legislatures of the several States 
are balanced gainst the Senate by sexennial elections. 
Eighth, the Electors are balanced against the people tn the 
choice of President and Vice-President And this, it is 
added, is a complication and refinement of balances which 
is an invention of our own, and peculiar to this country.' 

The inve»tioB, nevertheless, was suggested by the Brit- 
ish constjtotion, in which a system almost equally elabo- 
rate was then in forea. In its outward forms that system 
still remains ; but there has.^een for more than a century 
a gradual change in the directlmi^of a concentration of 
legislative and executive power in the ^Mpi^lar House of 
Parliament, so that the government now is sorriethBei aaid, 
irith no great departure iVom the fact, to be a government 

■ Letter of John Adaroi to John Taylor, Worbi, vL 467. 
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b^the-Houge of Commons. The Judiciary, iDdeed, retains 
Its tiidepeiideQ6&'~Eiid- {tpwer, and Uiese have been some* 
what stcengthened as bills <jr«(taioder are discoDtltmed, 
and as the judicial authority ot the Btntw^f Lords is ' 
narrowed by legislation. ~~ ^ ~ ' 

.Electors of President. — Of tiie checks in AmericsD 
gov«7iment above enumerated, some have proved wholly 
illusory. This is emphatically true of the eighth. The .- 
theory of the Constitution is that there shall be eboseo by 
each State a certain number of its citizens, enjoying the 
general confidence of the people, who shall independently 
cast their sutAvges for President uid Vice President of the 
United Statea, according to the dictates of their individual 
judgments. This theory was followed in the first three 
presidential elections, but from that time it fell into prac- 
tical disfavor, and now not only is the theory obsolete, 
but it would be thought in the highest degree dishonorable 
if an Elector were to act upon it. In practice, the per- 
sons to be voted for are selected by popular conventions, 
in advance of the choice of Electors, and these ofQcera set 
as mere automata in registering the will of those who 
selected them. 

States and Nalion. — The Constitution itself imposes 
very etTectual chcdsg^ii th e po wera of the States for the 
protection of federal jurisdiction, by expressly restraining 
them from the exercise of some of the most important 
powers of sovereignty, and by snbordinating others to the 
autbority of Congress. These are all alluded to else- 
where. To maintain these nnimpaired, the .federal gov- 
ernment Is made, as against the States, the final judge of 
its own powers. Nothing more need be said to show that 
encroachment upon the federal Jurisdiction is effectually 
provided against 

On tbe other hand, there were various ways in which 
tbe States Ji££e..expeclal to nntnt.lt.ntf. & balance to the 
powers of the federal government. First, in the division 
of powers between States and nation, the latter portion, 
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inclDdiDg nearly all that toocbed the Interests of the peo- 
ple io their ordinary business relatioos aod in their family 
and social life, were leseired to the States. All that 
related to the family and the domestic relations, the 
adminiBtration and distribaCioD of eetales, the fonns of 
contract and conveyance, the maintenance of peace and 
order in the States, the pnnishment of common-law of- 
fences, the making provision for education, for public 
highways, for the protection of personal liberty and Ub- 
erty of worship, — all these powers were witlilield from 
the juriadiction of the federal government, and retained 
by the States, and their retention was calculated to give 
to the body of the people a lai^r interest in a proper 
admiDistration of state authority than in that of the nation. 
Second^ the States elected the represeutativee in Ck>QgreBa 
and chose the senators, and these would naturally be ex- 
pected to represent the opinions, feelings, and sentiments 
of their constituents, and to so act in their official posi- 
UoDs as to avoid all encroachments on the powers of the 
States. The President was also chosen by persons selected 
by tbe States for the purpose, who would naturally reflect 
the local views. Thir^. Uie States were given the privi- 
lege to originate amendments to the Constitution of the 
United States whenever they should be found necessary, 
and it was expected that they would make use of this 
privUege if at any time the federal government shwitd be 
found relatively too strong, or should be thought to have 
unwarrantably extended its JurisdiclioD. ^Fmm ihti natairr 
of the case, however, it was iuipuesibTe that the powers 
reserved to the States should coostitate a restraint upon 
the increase of federal power, to the extent that was at 
first expected. The federal government was neoessarily 
made the final jndge of its own authority, and the executor 
of Its own will, and any efiectoal check to the gradual am> 
ptification of its Jurisdiction must therefore be found in the 
construction put by those administering it upon the grants 
Df the ConstltutioD, and in their own sense of constita- 
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tioQftl obligation. And as the true lineof division between^-, 
ftctefat.and Btate ponera bos from the very begiDDing v-' 
been the subject of contenUoa, and of honeet differences oft 
opinion, it must often happen -that to advance and occupy t^ 
some disputed groand will seem to tEtipartf having the Tl 
pntr n r tit dn n n ■ mera m s tt a r nf nnnn l i t iii t inni iT" rl w t) ■ ' 
T he effectnal c he cks upon the encroachment of federal 
"T^n state power must therefore be looked for, not in 
state power of re^tant^, but in the clioice of representa- 
tives, senators, and presidents holding just constitutional 
views, and in a federal Supreme Court with competent 
power to restrain all departments and all ofBcers within 
the Uraite of their Just autliority, so far as their acts may 
become the subjects of Judicial cognizance.' Such, amen^ 
men^jQ^U^e Constitution as^bave hitherto been made have 
originated with tbe Congress, and, with the single excep- 
tion of that which takes ftom the federal judiciary the 
power to take cognizance of suits by individuals gainst 
States, none of them has taken fh>m the United States 
any real anthorlty. 

Some other checks which are continuous and more 
effective are the following. 

Judicial Sestrainta on Legialative JEncroachmenta. — 
The business of the courts ia, to apply the law of the land 
in MCb controversies as may arise and be brougfat before 
them., XhciLjiutbonty is-XO:Ordini>te with that of the 
l^islature, neither superior nor inferior; but each with 
equal dignity most move in its appointed sphere.' Bnt 
tbe judiciary, in seeking to ascertain what the law is which 
must be applied in any particular controversy, may pos- 
sibly find ^at the will of the legislature, as expressed in 

' It JB no doDbl true ihat, "in reference to all doubtful qneitionB 
incidenC to our goTernmental ijitem, th« Une of approach [shouldj 
be kept carefully Id Uie foreground and any inCrugion thereon moit 
vigilantly avoided" — Rnrer, lnle^StBIe Lav, p. 10. 

> LInduy u CommluioDerB. 2 Bay (S C ), 61 ; Batei >. Kimball, 
2 Chip (Vt,)77. 
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statate form, and the will of tbe people, aa ezpreseed in 
the Conetilution, are In vooflict, and the two cannot stand 
bother. In aiu^ a cage, aa the legialat ive power ia con- 
ferred by the Conatitution, it is numifeat tiiat the del^ate 
has exceeded his authority ; tbe tniBtee has not kept within 
the limits of his trust. The exoeaa ia therefore inoperative, 
and it is tbe duty of the cou rt to recognize and give eflect 
to the Conatitution as the paramount law, and, by refusing 
to enforce the legislative enactment, practically nulhfy it. 
f|Y. - j^ >rho ob t ijjoti on to perform this duty, whenever the con- 
V7'^'***^flj(;t^«)pear8, is imperative ; but the duty is nevertheless 
&dell^t£ one, because tbe court in declaring a statute in* 
valid -musrSjecesiarily oveiTule the decision of tlie legis- 
lative depaitWiit, made in the ootirse of the peiibrmance 
of its peculiar duties, and where it must be assumed to 
have acted on its best judgment. The task, therefore, 
is one to be enter^ upon with caution, reluctance, and 
heaitation, and nevei until the duty becomes manifestly 
imperative. The fotllt^ng general propositions will be 
fonnd to state the obligations of duty and of forbearance 
for such cases which are geiWnlly recognized. 

1. The duty to pass upon a. question of constitutional 
law may devolve upon a court orwiy grade, and of either 
the federal or the state jurisdiction^^ Wherever the ques- 
tion can arise in court of the confonsaity of a statute to 
tbe Constitution, tbe court to whom ttte question is ad- 
dressed must in some manner dispose of Itv&nd tbe power 
of tbe court to apply the law to Uie case n^i^Bsarily em- 
braces the power to determine what law controls. In the 
absence of authoritative precedents, there can be- no other 
test of this than the Judgment of the court. The validity 
of a federal statute may therefore be a necessary question 
for consideration in a state court, and that of a state stat- 
ute In a federal court. Nevertheless, when the court to 
whom the question is addressed is not tbe court of last 
resort In respect thereto, it may well be expected to pro- 
ceed with more than ordinarj caution and hesitation, and 
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to ^iifitain altogether from declaring a eUtute invalid 
unless m, tbe clearest cases, especially if, without serious 
detriment^^o justice, tlie decision can be dela3'ed until 
tbe superior -<^urt can have opportunity to pass upon it 
There may be eases wtiere, by inadvertence or accident, 
a bill which has gone tlirough all the formB required for 
valid legislation is, neverthelesB, clearly and without ques- 
tiou invalid ; but except iu such cases the spectacle of an 
inferior magistrate, having merely police or other limited 
jurisdiction, assuming to past judgment upon the legi^- 
tion of his State or country, and declare it invalid, can 
only be ludicrous.' 

2. The judicial sense of propriety and of the importance 
of the occasion will generally incline the court to refuse 
a coDsideratioQ of a constitutional question without the 
presence of a full bench of judges. Wii^ many courts 
this is a rule to which few exceptions are a4'^'''^> *^^ 
tbose only which seem to be imperative.* \ 

3. Neither, as a rule, will a court express a^ opinion 
adverse to the validity of a statute, unless it becomas abso- 
lutely necessary to the determination of a cause befote it.* 
Therefore, tu any case where a constitutional question is 
raised, if the record presents some other and clear ground 
upon which the court may rest its judgment, and thereby 
render tbe constitutional question imnuterial to the case, 
tbe court will adopt that course, and tbe question of con- 

' Some court* have intimated that only tha Raperior canTbi ihould 
aMttine to deny validitj to a atatate. OrUnan p- Greenman. 4 Mich. 
281. Compare Mayberry d Kelly, 1 Kans, 116. 

' Briscoe u. Bank of KentDcky, 8 Pet. 118. 

• Hoover t. Wood. 9 In d 286 , Smith p. Speed, 60 Ala 277 ; Board 
of BdQL'atian o. Mayor, 72 Ga. 3(i3. Where the comttutional quei- 
tiOD was not raised antil after denial of rehearing In m state aupreme 
court, the United States Supreme Court will not conaider it. Bailer 
p. Gage, 13a U. S 62. The validity of a law ought not to be deter- 
mined in advance of its aotual operation. So lield on application to 
restnUn the putiliililng of returns of the vote under aa all^d Invalid 
local option statute Clayton a CaUioan, 76 Ga. 270. 
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Btitutiotiitl power will be left for consideratioD antil a case 
arisea'-^icli oannot be disposed of without conaidenug it, 
and wheh, conseqaentty, a decision upon Buch question 
will be unavoidable.' This course has not alwajs been 
followed ; buiHt bas seldom occurred tbat a oonstitntional 
question has belsn cousidered settled, or been allowed b> 
remain without fiMher dispute and question where the 
opinion given npon i^ was rendered In a case not neces- 
sarily requiring it. W^nt of jurisdiction of the particular 
case is always reason wli^' the court should abstain from 
expressing opinions on othbr questions wbich parties may 
attempt to raise. 

4. The court will not listen ^ an objection made to tbe 
constitutionality of an act by one whose rights are not 
affected by It, and who consequently can have no interest 
in defeating it.* For example, one frho bos received com- 
peosatiOD for property appropriated by statute to a public 
use will not be suffered afterwards to dimute the oonstitu- 
tional validity of the statute.' Tbe stattvte is assumed to 
be valid until some one complains of it ithose ri|^tB it 
invades. The power of the court can be\nToked only 
when ii is found necesaarj' to secure and prdtect a party 
before it gainst an unwarranted exercise of legislative 
power to his prejudice.^ 

5. Nor can a court declare a statute unconstitutional 
and void when tbe objection to it is merely tbat it is unjust 
and oppressive, and violates rights and privileges of tbe 
citizen, unless it can be shown that such injustice is pro- 
hibited, or such rights and privileges guaranteed by tbe 
Constitution. The propriety or justice or policy of legisla- 
tion, within tbe limits of the Constitution, is exclusively for 

> Ex parte Randolph, 2 Brock. 447 ; Freer t>. Ford, 6 N. 7. 177. 

* Marshall u Donovan, 10 Bush (Kj.), 881 ; Mobile, jto. R. R. Co. 
r State, 29 Ala. IlSe ; Clough «. Curtis. 184 U. S. 361. 

* Embury t>. ConnoT, 3 N. Y. 511 ; Hukell u. New Bedford, 106 
Hmi 20S. 

< Wellin^D, Petitioner, 16 Pick. (Man.) 96; Stale v. Rich, 20 Ha 
898 ; Bumaide v. Uocoln Ca Ct, 66 Ky. 423. 
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the legtslative department to determine ; and the moment 
a court veotares to substitute its own judgment for that of 
the legislative, it passes beyond its legitimate authority, 
and enters a field where it would be imposuble to set limits 
to its interferencS, except as should be prescribed in its 
own discretion.^ The protectton against unwise or oppres- 
sive t^^slation, witbinN^nstitutiooal bounds, is by an ap- 
peal to the justice and pittnotism of the representatives of 
the people. If this fail, nie people in their sovereigb 
capacity can correct the evil, but courts cannot assume 
their rights.' The judiciar}' can only arrest the execution 
of a statute when it conSicts with the Constitution. It 
cannot run a race of opinions upon points of right, reason, 
and expediency with the law-making power.* The question 
ei the validity of a statute must always be one of legisla- 
tive competency to enact it ; not one of policy, propriety, 
or strict justice. 

6. Nor can a statute be declared unconstitutional 
merely because in tiie opinion of the court it violates one 
or more of the fundamental prindples of republican lib- 
erty, unless it shall be found that those principles are 

* It has been well eaid bj one judge : " If the legislature should 
pau a taw, in plain and unequiroc&l language, within the general 
wope of their conHlitutionfil powera, I know of no aathorjty in this 
goTermnent to pranouncs euch an act voiiJ, merely because in the 
opinion of the jnilicial tribunala it waa contrary to the principles of 
natural justice , for thiB would be resting in the court a latiiudinarian 
aalhorit}' which might be aboied, nnd would neceisarilj lead to cot 
liaions between the le^lative and judicial deparUnenta, daagerons 
to the well-being of society, or at least not in harmony with the 
structure of our ideas of natural government." Commonwealth u. 
MeCloflkey, 2 Rawie (Pa ), 874. See Bebee o. Stale, 8 Ind. 615, 528, 
Many judges think laws laying protectiTe dnties are contrary to nat- 
ural justice ; but II they were at liberty to decide the validity of 
legislation on such grounds, the ordinary legislation could not be 
carried on except with their assent. 

1 Bennett b. Ball, Baldw. 74 ; Pennsylvania B. R. Co. v. Riblet, 66 
Penn. St. 164. 

' MadisOD, &c. B.B.Co.v.Whiteneck, 8Ind.21TiBuUi'.Read.lS 
Qrat. (Va.) 98. 
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placed beyond legislative encroachment by the provisions 
of the Coustitution itself. The principlea of repubticaD 
goveEftmeDt are not a set of inflexible rules, vital and 
active inN^e Constitution even when unexpressed; but 
they are sun}«ct to variation and modiScation from motives 
of policy and public necessity, and it is only in those par- 
ticulars in which^-experience has demonstrated that any 
departure from the s^tled course must work injustice and 
confusion, that it is cWomary to incorporate them In the 
Constitution in such a WRy as to make them definite rules 
of action and decision. The following are illnstrations. 
The principle that taxation a^ representation go t<^ether 
is important and valuable, an^hould never be lost sight 
of in legislation ; but, as commonly understood, it can 
never be applied universally without admitting every per- 
son to the elective franchise ; for axes in some foiio fall 
upon all, — the rich and the poor\the infant and the 
adult, the male and the female, — antMederal taxes reach 
tJie unrepresented Territories as well Its tlie represented 
States. So the principle that local affairs shall be man- 
tled iu local districts, and that these shall choose thetr 
own local officers, constitutes one of the chief excellencies 
of our system of goverument ; but in applying it the dif- 
ficulty is at once encountered of determining what are 
local concerns and what general ; and it may perhaps be 
found in a given case that the concerns that are set apart 
oa local, if neglected or imperfectly performed, subject the 
whole State to cmbarraBsment, so that state Intervention 
becomes necessary. And it is obvious that, wherever a 
recognized principle of free government requires legisla- 
tion for its practical application and enforcement, the body 
that passes laws for the purpose must determine, in it« 
discretion, what are the needs of legislation and what its 
proper limits. The courts cannot take such principles 08 
abstract rules of law, and give them practical force.' 

' People Draper, 16 N. Y. 6S2: Baltimore b State, 15 Md 376; 
People V. Mabaney, 13 Mich. 498. 
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7. When t. qoeetioa of Icderal cMistitalioDal Uv ia 
involved r U>e poipoae of the ConstitiitioD, and tbe object 
to be aocompUshed by uiy puticoUr gnut of power, are 
ofteo most taiportaiit guides id reselling the real int«kt; 
and Ute debate* in the ConatiUitioiial Convention, the dia- 
cussioDa in the Federalist and ia tbe conventionB <rf tbe 
States, are often referred to as throwing imporUnt light 
on (daoses in the Constitatitm which aeem blind or ot am- 
bigooQS imporL We may discover from these what tbe 
general drift of opinion was as to the divisLou line between 
federal and state power dd many subjects, and we can 
sometimes judge from tb^ whether a particular authority 
lies on one side of the line or oo tbe other. But we shall 
be misled if we attempt in this manner to judge of state 
l^islatire power when the limitations of the federal Con- 
stitution are not In question. We cannot teat the validity 
of any state statute by a geno^ spirit which is stippoeed 
to pervade the state cmistitution, but is not expressed in 
words. Presumptively, when the peop)e of the State, by 
their constitation, call Into existence a Ii^elative depart- 
ment, and endow it with the flinction of making laws, they 
confer npon it the fiill and complete legislnive power, — 
as fbll and complete as the people, in the exelipise of sover- 
eignty, could themselves have wielded it, — subect only to 
SQch reatrictiona as were by tbe same instnimeu imposed. 
" Tbe law-making power of tJie State recognize no re- 
stnunts, and is bound by none except such as are hnpoaed 
by the Constitution. That instrament has been aptly 
tenned a legislative act by the people themselves, in their 
sovereign capacity, and is therefore the paramonnt law. 
Its object is, not to grant legislative power, but conflne 
and restrain it. Without the constitational limitations, 
the power to make laws woald be absolnte. These limi- 
tations are created and imposed by express words, or 
arise by necessary Implication. The leading feature of 
tbe Constitution is the separation and distribution of the 
powers of the government. It takes care to separate tbe 
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flxecit^e, legislstive, and judicial powers, end to deflne 
their limits. Ttie executive can do no legislative act, nor 
the l^slaiHre any executive act, aod neither can exercise 
Judicial authOKitj'." ' Presumptively, theretore, if an act 
of the legislativiKdepartment is Dot an encroachment upon 
executive or judidial power, it is valid. To show its in- 
validity, it is neces^ry to point out some particular in 
which, either in formW Bubstance, it is inconsistent with 
the Constitution. TheMn consistency may consist, either, 
(1) in the failure to o^Eicrve some constitutional form 
which is mode essential to^a valid enactment, such as the 
taking of the final Tot« thcrelri hy yeas and nays when the 
ConstitutioD requires it ; or (zlin the disregard of an ex- 
press prohibition, as where it consists in a special charter 
of incorporation when the Constnution forbids incorpora- 
tion except under general lawsi or (3) in the disregard 
of some fundamental right declared ih the bill of rights, as 
would be a statute compelling auppoW of sectarian wor- 
ship or schools when the Constitution pxpclaima religious 
liberty. And in all these cases it is nfit the spirit of 
the Constitution that must be the teat of validity, but the 
written requirements, prohibitions, and guaranties of the 
Constitution itself.* 

8. A statute may sometimes be valid in part and invalid 
in other particulars. This often happens under state con- 
stitutions that require an act to contain but one object 
which shall be expressed in the title. If in such a case 
the act embraces two objects while the title expresses but 
one, the act will be unconstitutional and void as to the 
one not so expressed. So in the absence of such a re- 
quirement the act might be void as to one object because 
the legislation attempted was expressly forbidden by the 
constitution, while in other particulars it was plainly 
within the legislative competency. The general rule there- 

■ Sill '■. Corning, 16 fl T. 297 ; Sean b. Cottrell, 6 Mich. 261 ; Dan. 
vllle D Pace, 25 Grat (Vh ) 1 

■ Cooler, Conit. Urn., 6th ed., 204-309. 
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fore-l^, that the fact tfaat part of a etatate is unconstltu- 
tionalEloes not justify the remaiDder being declared invalid 
also, unt^s all the provisions are connected in subject- 
matter, dett^nding on each other, operating t<^ether for 
the same putpose, or otherwise so connected together in 
meaning that iVcannot be presumed the legislature nould 
have passed the\ict otherwise than as a whole. It is im- 
material bow closely tlie valid and invalid provisions are 
associated in the act ; they may even be contained in the 
same section, and yeVbe perfectly distinct and separable, 
so that the one may staijd though the other fall.' If, when 
the ODConstitutional portion is striuken out, that which re- 
mains is complete In itself and capable of being executed 
in accordance with the apparent legislative intent, wholly 
independent of that which was rejected, it must be sus- 
tained. But if the intent ofxthe act is to accomplish a 
single purpose only, and some provisions are void, t^e 
whole must fail unless sulQcient rsniains to effect the object 
without the invalid portion. And. if they are so mutually 
connected with and dependent on each other as conditions, 
considerations, or compensations, as to warrant the belief 
that the legislature intended them as a whole, and that, if 
all could not be carried into effect, tbe legislature would 
not pass the residue independently, then, if some parts are 
unconstitutional, all the provisions tha( are thus depend- 
ent, conditional, or connected must fall with them.' 

9. A doubt of the constitutional validity of a statute is 
never sufHcient to warrant its bemg set aside. " It la not 
on slight implication and vague conjecture that the l^s- 
latnre is to be pronounced to have transcended its powers, 
and its acts to be considered as void. The opposition 

1 Commonwealth v. Hitchlngi, 5 Qny (Maii.), 482 ; Bagentown 
Dechert, 82 Md. 869; Stale ». Clarke, M Mo. 17- 

2 Slate V. Commlwioiieri, 6 Ohio St. 497 ; State v. Douam&n. 3S 
Wig. 641 ; Camp&u b Detroit, 14 Mlci>. 276{ Willnnl v. Penplc, 5 111. 
4ei ; Connnonvrealtti e. Pottf, TS Peon. St. 164; Baker d. Braman, 6 
Hill (N. Y.), 47. 
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I)et«een the ConstitutioD and the Uw Bhould he such that 
the ^dge feete a dear and strong coDviction of their io- 
compaHbility with each other."' "It is bat a deoent 
respect (liv to the wisdom, the iDtegrity, and tbd patiiot- 
ism of tlie tegislaUre body by which any law is passed, to 
presume b fa\oi of its validity, until its violation of the 
Constitution is {iroved beyond all reasonable doubt." ' To 
be in doubt, thei^ore, Is to be resolved, and the resolution 
must support the I^w. 

This course is thesppposite to that which is required of 
the legislature in considering the question of passing a 
proposed law. L^islatprs have their authority meas- 
ured by the Constitution ; -they are chosen tfi do what it 
, permits, and nothing more, iwd they take solemn oath to 
obey and support it. When tW- disregard its provisions, 
they usurp authority, abuse tbek trust, and violate the 
promise they have confirmed by aiNoath. To pass an act 
when they are in doubt whether it does not violate the 
Constitution, is to treat as of no force t&e most imperative 
obligations any person can assume. A birtiness agent who 
would deal in that manner with his prin<*ipal's business 
wonld he treated as untmstwortby ; a witnesivjn oonrtwho 
wMild treat his oath thus lightly, and afHrni things con- 
cerning which he was in donht, would be held a\criminal. 
Indeed, it is because the legislature has applied the Jwdg-^ 
ment of its members to the qnestion of its authority to ^ ) 
pass the proposed law, and has only passed it after being i. ^ 
satisfied of the authority, that the Judiciary waive tb^ 
own doubts, and give it their support.' 

10. The Tslidity of legislation can never be made to 

» Fletcher v. Peck, 6 Cranch. 87, 128. 

* Ogden V. Sannderi, 13 Whest 218, 270. A court ought to adopt 
such a conitructlon of a italute at witt, wlthnnt doing violence to the 
fair meanin); of the words, hamioniEP it with the Congtitutlon. Gren- 
ada Cn. SuperriBort v. Brci(rden. 112 0. 8. 261. 

■ Osburn u Stanley, 6 W. Va. 8S ; Kellogg n. State Treasurer, 44 
Vt. 856. 
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depend on the motives which have secured its adoptioD, 
whether these be public or personal, honest or corrupt. 
There is ample rpiuwn f.f^p ^yja in the fact that the people 
have set no authority' over the legislators with Jurisdiction 
to Inquire into their conduct, and to Judge what have been 
their purposes in the pretended discharge of the legislative 
trust. This is a jurisdiction. TthidilheyJlsve reserved to 
themselves exclngiveiv. and they have appoi(ited frequent 
elections as the occasions and the means for bringing these 
agents to account. A further reason is. that to make 
legislation depend upon motives would render all statute 
law uncertain, and the rule which should allow it could not 
It^cally stop short of permitting a similar inquiry Into 
the motives of those wlio passed Judgment. Therefore 
the coarts do. not permit a questioaof Improper legislative 
motives to be raised, but they will In every instance assumg 
that the motives were public and befitting the Station.* 
Tbey will also assume that the legialature had before it 
any evidence necessary to enaUe it to take the action it 
did take.* 

11, When a legis lativje e p nctment proves to be invaljj, 
it is for all legal purposes as if it had never been.* It can 
support no contract, it can create no right, it can give pro- 
tection to no one who has acted under it, it can make no 
one an ofl'ender who has refused obedience to It. And 
this is true of any particular provision of a statute whicli 

1 Ei parte McCardle, T Wall. 609, 6H , Doyle r. Iniuraroe Co., 
9i U. S. 535, Courts cHDnot iuqaire into legielative motiTei except 
Bi they miij be diacloBeil on the (ace of the acts, or be inferrible from 
their operation considered (rith reference to the condition of the conn- 
tr; and existing le^station. Soon Hing n Croxley, 113 D. S. 703. 
This rule apptiei to legiilatidn of munlcipalitiea. Brown v. Cape 
Girardeau, 00 Mo 877. 

* Johnson v. Railroad Co , 23 HI. 202 1 Luiher c Sciteg, i W. Va. 
It. Expert evidence is InadmiiBihte to ihow that in providing for 
the inflicUon of the denth penalty by eleclriclty the lefri»lnture Im- 
poaed a cruet and uneonititntional puniihment. People v. Doratoa, 
119 N Y. 669, 

' Sumner d Beeler. 60 Ind 841. 
11 
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proves invalid, while the remainder is sustained.' It is 
true tbat ODe wbo assumes to disobey a statute as invalid 
does so at the risk of being punished for his disobedience 
if tae law is sustained ; but this is a risk which every one 
takes when he acts in any matter in respect to which tbe 
law is in doubt. 

■ Suiu against Officers. — The exemption of legislators ijC\/>~ 
from inquiry into motives would of itself protect them 
against suits by private individuals who may suffer dam- 
age from their action ; but they are also exempt on the 
furtlt ^r S""^'"^ lil^lthS dutiesTtEey'perform are of a public 
nature exclusively, and they are therefore under responsi- 
bility only to tbe public. There is a like exemption in 
favor of Inferior bodies w ho exercise a quasi legislative 
authority,' though it may be otherwise in respect to par- 
ticular duties with which such bodies are sometimes 
chained for the l>eneflt of individuals, and wbicli each 
member is expressly required to recognize and perform. 
ThH pftijt; of inferior officerg exercising Reverally a discre- 
tionary duty to individuals is different. They are pro- 
tected while they act in good faith, bnt they are generally 
held responsible if they take advantage of their position 
to injure another maliciously and without cause.* This is 
tttjule vfJjich is applied to election officers who are found 
guilty of having wrongfully refused to register voters or 
to receive their ballots.* Mere ministerial officers m ost 

1 Cooler, Cooat. Lim., 6th ed., 222. 

> Baker e. State, 27 Ind. 4&G ; Freeport n. Marks, 69 Penn St. 26S 
• Beonett v. Fulmer, 4^ Penn. St 165 ; Billings v. LaOertf , 81 lU. 
S18 : Slioemaker v. Neiblt, S Bawle, 201 ; Farmelee b. Baldwin, 1 
Conn. 318. 

, * Ltncatn b. Hapirooil, 11 Mais SCO ; JeOries v. Ankeny, 11 Ohio, 
322 ; Bevard u. Hoflman, 18 Md. 47S ; Goetcheni v MathewioD, 61 
N, T. 420; Weckerly r. Geyar, 11 8, & R. 36; Miller v. Rucker, 
1 Bush (Eyj.lSfi; Garterv. HiirTiian,G Blackf. find.) 138; Gnrdnnt) 
Farrar,2naug. (Mich.)41l; Dwight n Rice, 6 La. An. 580; Stiiteit. 
Porter, 4 Harr. (Del.) 666; Wheeler d. Pattenon. 1 N. H. BS ; Fnusler 
V. Paraoin, 6 W Va. 488 ; Peavey v. Robbins, 3 Jones (N C.}, SSO; 
Rail «. Potta, 8 Humph. (Teno.) 226^ Sanden o. Getcbell, 76 Me. 168; 
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always at tiieir peiil keep within the limits of the law, for 
their duties are not dieuretionary, and the law is supposed 
to make plain for them what their duty is. Nor will the 
immnnity of the l^slative department cover the acta of its 
miofst^riftl agents with a like shield of protection. And 
this ta a ii_jinp"rtnnt fhpHr which the Judiciary- holds upon 
the law-making departments i if the members are not 
directly responsible for exceeding their constitutional au- 
thority, the mlQisterial agents and officers through whom 
the legislature acts will always be so.^ 

Check on the Treaty-making J'ower, — The-full-tceatjj- 

TniilHng pnnrniv in in thn Pmniiinnt nnf) Sonoti. ■ but tbc 

Hoq ae-ofBj'prp'iPntJtiTes Iwa a reatrainingjjQwe; upon it 
In that it may in its discretion at any time refuse to give 
assent to legislation neceseai-y to give a treaty effect. 
Blany treaties need no such legislation ; but when moneys 
are to be paid by the Uniteil States, they can be appropri- 
ated by Congress alone ; and in some other cases laws are 
needful, An unconstitutional or manifestly nnwise treaty 
tiie House of Representatives may possibly refuse to aid ; 
and this, when legislation is needful, would be equivalent 
to a refusal of the government, through one of its branches, 
to carry the treaty into effect. This would be an extreme 
measure, but it is conceivable that a case might arise in 
which a resort to it would be justified.* 

Judicianj and Executive. — From the foregoing it will 
appear that the judiciary_Jui8..Jio.controI_ whatever over 
legislation, and uo power whatever to question its pur- 
pose or animus, provided always that legislation is kept 
within the limits of the constitutional grant. The remark 
is equ ally tr u e wh e n applied to executive power. Within 
the sphere of bis authority under the Constitution the Ex- 
Long V. Long. ET lona. 497. See Murphy v. Rainie}', 114 XT. 8. 16. 
The MasaachusettB, Oliio. and Iowa cases hold the officers responsible 
for refusing a legal ballot, even when they err in good faitti. 

> SMckdale c. Hansard, 9 Ad. ft EL 1 ; Milligan i>. HoTey, 8 Bis*. 18. 

' See antt, p. 106. 
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ectitive is tndepenclent, and jnctidsl process cannot reach 
bim.' Bot when be exceeds hie authontyj_ or usarps tbat 
wbjcb belongs to one of tlie otlier de'partments, hts orders, 
commands, or warrants protect no one, and his agents be- ' 
come personalty responsible for tbetr acts. The check of 
tbe courts, therefore, consists in their ability t o keep the 
Executive within the sphere pf his authority by refusing 
to give the sanction of law to whatever he may do beyond 
it, and by holding the agents and instruments of bis no* 
lawful action to strict accountability.' 

The Executive can have no corresponding authority to 
[uuM upon thn vBli^1it,y nf fj^hpr Tegislative or judicial ac- 
tion. His Judgment of proposed legislation may be ex- 
pressed in his veto, but if that is overruled the Executive 
is as much bonnd as is any private citizen. He is also 
equally concluded by tbe judgment of a competent court, 
and it may become his duty as Executive to assist in en- 
forcing a Judgment he believes erroneous, should enforce- 
ment by the ordinary process of the court and by Its own 
officers become impossible. Nevertheless it is conceivable 
that the Executive may refuse to obey either a statute or 
the Judgment of a court Indeed, such cases have occnrred 
in the history of the federal government, notably in the 
case of tbe Geoigia Indians,* and in cases arising under 
the proclamation of President Lincoln purporting to sos- 
pend the habeas corpus.* It can be said of snch cases 

1 Mirbnrr v. Madiwra, 1 Crancli, 187 ; Hiwkini v Qoremor, 
1 Ark. 670 ; Sut« t>. Qoveraw, 2t> N. J. SSI ; People p. Oovemor, 29 
Mich 320 , Maaran d. Smith, 8 B. 1. 192 ; Stats i^. Warmouth, 22 La. 
Ad. 1 ; Rice v. Austin, 19 Hinn. 108 ; Smith v. My en, 109 Ind. ] ; 
Bates If. Taylor, 87 Tenn. 819 ; and see ante, p. 110. 

1 Milligan k. Hovey, 8 Biii. 13 ; Kendall l'. United Btatea, 12 Pet. 
624 i Little e. Barreme, 2 Crancb, 170. 

> Worceatar o. Geor^a, 6 Pet. 615 ; Webiter'a Works, i. 28a The 
papen and docnmenti are collected in Nilei'i Register, vali. zxiiz.- 
sliv. 

« Herryman'i Cue, Taney's Dea SU ; a c.9 Am. Law Beg.624; 
14 Law Bep. x. •. 18. 
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only this, that the responenbility of the President for 
a refusal to regard the judicial mandate ie on the one 
hand to the people and on the other to the prooeaa of 

V Impeachment. 
Impeachments. — The two very effective reabaintB^^igh 
L i^B jp^ii lature may interpose to the abuse Of executive 
''//-and Judicial authority are, first, thatwhiuh consists in its 
control over their jurisdiction, and, second, the proceeding 
by impeachment. Much of executive autho rity comes, 
not Itom the Constitntion, but from statute, and what 
is tbns given may at any time be taken away The 
same is true of tiie courts. Some of them are purely '^ ^ 
statutory courts, and may be modified or abolished; all 
of them derive the most of their jurisdiction fVom statutes, 
and whenever this is abused it can be restricted or taken 
away.* But it may also be modified or taken away on 
grounds of expettiency or policy merely. Impe achment ia 
for th e pur pose of punishing misconduct. By the Consti- 
tution of the United States the House of Representatives 
has tiie sole power of impeachment,' and the Senate the 
sole power to try its presentments. When the President 
is tried, the Chief Justice shall preside, and no person 
shall be convicted without the concarrence of two thirds - 
of the members,' .Tudgment in case of impeachment shall ' , 
not extend IXirther than to removal fW)m office and dis- 
qualification to hold and enjoy anj- office of honor, trust, 
or profit under the United States ; bnt the party convicted 
sh^ nevertheless be liable, and subject to indictment, 
trial, judgment, and punishment according to law, pro- 
vided tbe impeachable oSence is also an indictable of- 
fence.* The President's power to grant reprieves and 
pardons does not extend to impeachments.* 

The oflfences for which ttie President or any oth er oflflcer 
may '&e impeached are any such as in the opinion of the 

> Ei parte McArdle, 7 Wtll. 606. 

» CoDBt, Art. 1. g 2, cl. 5. ■ Const., Art. L } S, cL S. 

* CoDit, Art. I. S Si ct. 7. * Conit, Art IL j 2, cL 1. 
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House are deserring of ponishment under that process. 
They are not neceasatily offences against the general laws. 
In Uie history of Englaad, where Uie like pi'oceeding ob- 
tains, the offences have often been political, and in some 
cases for gross betrayal of pnblic interests pnnishment 
has very justly been inflicted on cabinet officers. It is 
often found tiiat offenoes of a very serions nature by high 
offloere are not offences against the criminal code, but 
consist in abases or betrayals of trust, or inexcusable 
neglects of duty, which are dangerous and criminal be- 
cause of the immense interests involved and the greatness 
of the trust which has not been kept Such cases must 
be left to be dealt with on their own Ikcts, and judged ac- 
(.ordiog to their apparent deserts.' 

The Veto P&uier. — T' _ 

t he vet o power is perhaps that of Mr. Webster , that it is 
" an extraordinary power, to be exercised only in peculiar 
and marked cases : " that " it was vested in the President, 
doubtless as a guard against hasty and Inconsiderate legis- 
lation, and against any act, inadvertently passed, which 
might seem to encroach on the just authority of other 
branches of the government^"* or, it may be added, on 
"^^Z— — righta of tlie States or of Individuals. T h e fi wt aw 
"~£ceBidents made use of it very sparingly, — some of them 
not at.all; but for this an important reason is found in the 
fact that the legislature and the President were generally 
in accord on lo^wrtant measures. It was used more freely 
by President Jackson, and still more freely by Presidents 
Tyler, Johnson, and Hayes. This might well occur, even 
with the same views of the proper functions of the veto, _ 
since the Presidente last namedwere confVonted with Con- 
gresses 6f opposing political views,' "and had occasion to 
consider and pass upon a lai^e amount ofSegislation that 

1 The law and the precedents on the snbject were largelj exam- 
ined on the impeachmenr, trial of President Johnson, and oa the pre- 
Tioua triall of Judge! Chase and Feck. 

s Web«ter'e Works, L 267. 
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was not in accord with th«ir own opinions of what was 
right in policy or aound in constitutional l&w. The rea- 
sons assigned for the vetoes have seldom been unimportant, 
and have often been the unconslitutlouality of the legisla- 
tion to which assent was withheld. In some coses there 
has been a speeiea of silent veto, through a neglect of the 
President to return a bill transmitted to him withiu the last 
ten days of the session, whereby It would fail to become a 
law. It was not contemplated by the Constitution that the 
President should purposely defeat legislation in that mode ; 
and DO doubt it has sometimes occurred through the im- 
possibility of giving careful examination to the provisions 
of bills referred to him, during the last days of tlie session, 
in the limited time allowed. 

To what extent the veto shall be resorted to must 
always be matter of discretion with t^e President. The 
writer in the Federalist evidently imagined that its chief 
use would be the protection of the executive department 
against attempted encroachments. He speaks of " the 
propensity of the legislative department to intrude upon 
the rights and to absorb the powers of the other depart- 
ments." " the insufficiency of a mere parchment delioea- 
tion of the boundaries of each," and " the necessity of 
flirnishiDg each with constitutional anus for its own de* 
fence," and says: ''From these clear and indubitable 
principles results the propriety of a negadve, either abso- 
lute or qualified, in the executive, upon the acts of the 
legislative branches. Without the one or the other, the 
former would be absolutely unable to defend himself 
against the depredations of the latter. He might grad- 
ually be stripped of his authorities by successive resolu- 
tions, or annihilated by a single vote. And in tbe one 
mode or the other the legislative and executive powers 
might speedily come to be blended in the same hands. If 
even no propensity had ever discovered itself in the legis- 
lative body to invade the rights of the executive, the rules 
of Just reasoning and theoretic propriety would of them- 
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aelv^ teach us tii&t tbe one ought not to be left at the 
mercy tif the other, but ought to possess a cousUtatioaal 
and effectmtl power of Belf-defence." 

It is added^ however, that "■ the power in question has a 
fbrther nse. Ik not only serres as a shield to the execu* 
tive, bnt it furi^fi^es an additional aecuiity against the 
enaction of impro^r laws. It establishes a salutary 
check upon the legisla^ve body, calculated to guard the 
community against the ^ects of faction, precipitancy, or 
of any impulse unfriendly to the public good, which may ' 
happen to influence a majority of that body." ' 

Occasions for frequent differfejices between the legisla- 
ture and the executive, ou questio^ of couetitulional right 
or power, seem not to have been atiticipated ; but it is in 
these that the use of the veto has bebo most important. 
No one has ever questioned the right^^d duty of the 
President to make use of his negative when\t was believed 
the proposed law was subject to objectiouNm constitu- 
tional grounds. It has been claimed, however ,N^at when 
the point of constitutional law which the case prints is 
one which has previously received judicial examihatioa ^ 
and decision, he may not rightfully disregard this demipn T 
and base his negative on his own opinion opposed to that H 

of the judiciary. 

' TTiat.the President ha? a discretionary power to veto a 
bill, for any reason that appears to him sufficient, is un- 
doubted. The Constitution gives the power, and makes 
no exceptions. Xfaat it is pr <ippr hp Bliniilr| pi^Y" grput def- 
erence to the judicial authority on such questions as have 
already been authoritatively determined, may also he con- 
ceded. Bj jt that he is guilty of any violation of duty, or 
is disrespectful to the Judiciarj-, or disregards any just 
prindple of government, whe n he acts upon h i s own jud g- 
™cntof constitulJonat r^ht, power, or obligation involved 



D,g,t,.?<ib, Google 



CHECKS AND BAIJAH0B8 IM OOVKKNMENT. 169 

in any proposed law, ia not admitted. When lie does not 
approve a bill, he is to withhold bis approval ; and when 
he may do so on grounds of mere expediency, it would be 
remarkable if he were not at liberty to do so when hid 
objection goes to tbe very i-igbt of the legislature to pass 
the bill at all. 

The act making treasury notes a legal tender was authori- 
tatively passed upou, and finally sustained, by the federal ., 
Supreme Court. The decision settled the law as to that 
act, and was binding upon the President as much as upon 
any private citizen. But should any great emergency ■ \_ 
hereafter seem to present to Congress a sufficient reason '' ^ 
for passing a simitar act, what possible reason could exist 
for the President withholding his approval which would be 
more forcible than that in bis opinion the Constitution did 
not warrant it? He baa deferred to the jui^ment of the 
court aa to what the law was ; must he now defer to it in 
deciding what the law shall be? The court itself, in a 
new case, might overrule its own decision, and it would be 
the plain duty of the court to do so if the justices should 
reach the conclusion that so great an error had been com- 
mitted as the sanction of a violation of the charter of 
govemmeuL But the President overrules no decision in 
such a case : he simply acts upon his own judgment as a 
l^slator. And it can never be disrespectful to the judi* 
ciarj' that any branch of the legislature differs with it in 
opinion when acting within the sphere of its powers. 
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CHAPTER Vni. 
!n^^ THE GOVERNMENT OF THE TBRBIT0BIE8. 

3TS« Contlitufion. ~ Bj Article IV. of the Constitution 
it is dedared that Congress shall have power *' to make 
&U Deedfuirules and regulations respecting the territory or 
other propeM^ belonging to the United States." ^ 

T/ie Purpose*- — Rules and regulations for the territorj' 
of the United States may be of two kinds : First, those 
having regard to^ as property merely, and Intended ta 
guard and improve it. as such, and perhaps to prepare it 
for sale and sell it ; ' a^, second, those which concern the 
government of the peoplewho may reside within the terri- 
tory before it is formed ioto^tates. This provision of the 
Constitution differs from m6^t . others contained in that 
instrument in this : ttiat by it th^ States concede nothing, 
at least so far aa the territory outside their own limits is 
concerned, since over this they had^o power whatever to 
make rules themselves. Indeed, as to such territory the 
provision would be needless, for the United States as a 
sovereignty would have inherent power to govern at dis- 
cretion such territory as it possessed beyond state limits. 
The States could not restrict the right, and no restrictions 
could come from any other authority. 

Control by Congress. — The peculiar wording of the 
provision has led some persons to suppose that it was 
intended Congress should exercise in respect to the ter- 
ritory the rights only of a proprietor of property, and 
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that the people of the Territories were to be left at liberty 
to iDstitute governmeots for themeelves. It is no doubt 
moat coDsistent with the general theory of republican in- 
stitutions that the people everywhere should be allowed 
self-goTernment ; but it has never been deemed a matter 
of right that a local community should be suffered to lay 
the foundation of institutions, and erect a structure of gov- 
ernment thereon, without the guidance and restraint of a 
superior authority. Even in the older States, wfiere Bociety 
is most homogeneous and has fewest of the elements of 
disquiet and disorder, the State reserves to itself the right <t 
to shape municipal institutions ; and towns and cities are ^ 
only formed under its direction, and according to the rules V 
and within the limits the State prescribes. With still less ^. 
reason could the settlei-s in new territories be suffered to ^ ' 
exercise sovereign powers. The practice of the govern- 
ment, originating before the adoption of the Constitu- 
tion, has been for Congress to establish governments for 
the Territories ; and whether the jurisdiction over the 
district has been acquired by grant fVom the States, or 
by treaty with a foreign power. Congress has unquestion- 
ably fbll power to govern it, and the people, except as 
Congress shall provide therefor, are not of right entitled 
to participate in political authority, until the territory 
becomes a State.' Meantime they are in a condition of 
temporary pupilage and dependence ; and while CoDgress 
will be expected to recr^nize the principle of self-gov- 
ernment to such extent as may seem wise, its discretion 
alone can constitute the measure by which the partici- 
pation of the people can be determined. If territory ia 

1 American Ini. Co. v. Cnnter, 1 Pet. Ell, 542 ; Territoi? r. Lee, 
2MoDMna, 124; Reynold! c. People, 1 Colorado, ITfl; Carpenter p. 
Rogers, 1 Montana, 90 ; National Bank v. Tankton. 101 'U. S. 129 ; 
Homion Church i;. United Stntea, 130 U. S. 1. In thii last case, in 
ditcuising the plenary power of CongreM over the Territoriee, it is 
suggpited that it would doubtleu be impliedly subject to those fnnda- 
tnentat limitations in &*or of penonal rights which are formulated 
in the ConstJtntioD and Ameudments. 
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acquired from a foreign oonntry with a de facto goveni- 
ment in full opeiiitioD, this government will continue with 
the presumed consent of the people, until Congress shall 
provide for them a temtorial government. "The great 
law of necessity juBtifles this conclusion. The consent of 
the people is irreaistibly inferred fi^om the fact, that no 
civilized community could possibly desire to abrogate an 
ezistiug government, when the alternative presented woold 
be to place themselves in a state of anarchy, beyond the 
proteetion of all laws, and reduce tbem to the unhappy 
necessity of submitting to the dominion of the strongest." 
The limitation to the power of this de facto government 
is, that it shall " exercise no power inconsistent with the 
provisions of tJie Constitntion of the United States, which 
is the supreme law of the land." • 

Forma of Territoriat OovemmenU. — Two general 
forms of territonal government have fi-om time to time 
been established by Congress for different Territories. The 
first of these is a government with an executive and judges 
appointed by the President with the advice and eonsent»of 
the Senate, who together constitute the legislature foe the 
Territory. The second is a government in which, wliile the 
executive and judiclarj- will be of national appointment, 
the legislature is composed of representatives chosen by 
the people of the Territory. Some of the Territories have 
had both forms, and also between the two a third, which 
was a modification of both. By the Ordinance of 1787, for 
tbe government of the Northwest Territory, the governor 
and judges, or a majority of them, were empowered to 
adopt for the Territory such laws of the original States, 
criminal and civil, as might be necessary and best suited 
to the circunutances of the district, and report them to 
Congress fVom time to time, which laws were to be in force 
until the organization of the General Assembly therein, 
unless disapproved by Congress ; but afterwards the legis- 

1 CroH c. Hsniion, 16 How. 164, 184. 
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lature was to bave oathority to alter them ais it should 
think fit. And the people were to have the right to elect 
representatives to & General Assembly so soon as there 
should be five thousand free male inhabitants of fall age 
in the Territory. The legislative power of the governor 
and judges, it is seen, was limited to a selection of Uws 
fh>m the States ; but when a territorial legislature has 
been provided for, the authority confeiTed upon It has ex- 
tended to all rightful subjects of legislation,' and it might 
therefore grant charters of incorporation,* endow institu- 
tions of learning,* provide for the exercise of the right of 
eminent domain,* allow illegitimate children to inherit,' 
grant a legislative divorce,* and so on. Congress may at 
any tdme control the tegialatuon of the Territories, or legis- 
late independently for them,^ but the territorial laws not in 
conflict with the Constitution or any act of Congress wonld 
stand, unless disapproved.* The absence, however, of 
action by Congress is not to be construed as a recognition 
of tbe power of the territorial legislature to pass acts in 
conflict with the congressional act noder which the terri- 
tory was oi^anized.' 

The Public Domain. — Of that portion of the Territo- 

> Miner*' B>nk v. lown, 12 How. 1 ; Tincennet UniTerilt]' v. In- 
diaiiK, U How. 268 ; Wlicootin v. Dot7, 1 Pinner (WiB.),3g6; ^tsM 
V. Toung, 3 Kans. 44S. 

* Miners' Bank n. Iowa, 12 How. 1. 

* Tincennes Unirerai^ o. Indians, 14 How. 268, 878. 

* Swan D. WiUiami, 2 Hich. 427 ; Canon Riier, &c. Co. v. Bamt^ 
S Nev. 349 ; LewU Co. r. Hajret, 1 Waah. Ter. 128. 

* Cope V. Cop«, 137 U. S. 6S2. 

* Majnard v. Hill, 126 U. B. 190. Or empower a probate court to 
grant dWorcea. Whitmore v. Harden, 8 Dtah, 121. 

T Be^noldi v. United Stalei, 08 U. S. 146. Aa hj dittVaDcbiBing 
polygamiat*. Miirphj v. Ramiej', 114 U. S. 16. 

< Clinton f. Bnglebrecht, 18 Wall. 484. Tbii cage rsTiewi and 
explain! the territorial le|t!«latlon. And lee Ferrii v. Higtey, 20 
WalL 376; Hoore v. Konbly, 1 Idaho, lA; Smitb b. Odell, 1 Finney 
(Wli.), 419 1 Morton r. Sharkej, McCabou (Ku]i.),118. 

■ Clayton V. Utah, 183 U. S. 082. 
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rieB which beloDgs to the public dom&iD, &nd of which, 
therefore, the United States hss proprietary title, Congread 
provides for the dispositioD and sale, under such regula> 
tioaa OS are deemed important. la reBpeet to this, the 
government occupies the two positions of proprietor and 
of sovereign of the country, and may deal with it at dis* 
cretion, and pass title to it in any manner it may choose. 
The proviso that " nothing in this Constitution shall be so 
construed as to prejudice any claims of the United States, 
or of any particular State," had in view claims, some of 
which were recognized and some disputed, but all of which 
were subsequently adjusted amicably. 

The "other property belonging to the United StBt«s" 
of which Congress is empowered to dispose, might be any 
which was then, or in the course of time might become, 
their pro])erty, whether acquired as a government, or aa 
an individual or corporation might acquire it. 

Judiciary of the Territoriea. — While the territorial 
condition remains, the courts of the Territory' exercise the 
customary jurisdiction of both state and federal courts 
under congressional and territorial legislation.' Their 
powers cease as soon as the Tenltory is admitted to the 
Union, and judicial acts afterwards performed are void for 
want of Jurisdiction.' Congress will provide, by appropri- 
ate legislation, for tlie transfer of cases b^un in the terri- 
torial courts to the proper courts for further proceedings.* 

' American Ini. Co. v. Csnter, 1 Pet. 511. 

I Benner v. Porter, 9 How. 286; Foriyth u. United State*, 9 How. 
511 ; United Stalei n. Simpann, 9 How. 678. 

* Expreea Co. v. Kountze, 8 Wnll. 342. The judges of territorial 
courts are not judges of " courts of tlie United Stntes." The triiola 
matter of the formntion of those courts and the tenure of the judjiea 
thereof is left with Congress. It may, therefore, empower the Presi- 
dent at hii discretion to suspend territorial judges before the end of 
their terms of office. McAlUsler u. United Slates, U Sup. Ct. Sep- ~ 
S4Q. 



D,g,t,.?<lb, Google 



^%. 



ADHIBSIOK 07 NEW STATES. 



CHAPTER IX. 

THE ADMISSION OF NEW STATES. 

Original State*. — The Constitu tion provided that the 
ratification by the conventions of nine Stat«B should be 
sufficient for the establiabmeot of the Constitution between 
the States so ratifjing the same ; ' but it contemplated the 
accession of all the thirteen States, If all should ratify, 
even though some might delay until alter the government 
should have been put into operation. 

iVew States. — The Constitution also provided that new 
States may be admitted by Congress into the Union ; ' bnt 
whether they should be formed of territory at that time 
belonging to the States, or from territory that might there- 
after be acqnired, or taken in as existing States previonsly 
Independent, was not expressly determined by that in* 
strument By the OrHinHni w nf \l^1 , however, which the 
Constitution left in force,* it had been i^reed that States 
not exceeding five might be formed from the Northwest 
Territory, and received into the Union; and it m ay be 
assumed as nnquestionable that the constitutional pro- 
vision contemplated that the territory then under tiie 
dominion of the United States, but not within the limits 
of any one of them, was in due time to be formed and 
organized into States and admitted into the Union, as has 
Binc« in many cases been done. Indeed, it could never 
have been understood that any territorj' which by pur- 
chase, cession, or conqnest should at any time come nnder 

> Conn., Art. Vn. * Conit., Art. IV, ( a 

* SpaoD«r e. UcConnell, 1 HuLeiin, 3S7. 



n,,i-.r^<ib, Google 



176 CONSTITCmONAI. LAW. 

the control of the United States, shoald permanently be 
held in a territorial condition, and the new States, vhich 
have been formed of territory acquired by treaty^ must 
be supposed to have 5een~receiTed into the Union in 
strict compliance with the Constitution.^ So must Texaa, 
which as an independent State was annexed to the Union. 
It is true that nothing in the express terms of the Con- 
stitution indicates that it was contemplated, by those who 
framed and adopted it, that the bounds of the Union 
should be extended by the acquisition of territorj', either 
by purchase or annexation. Mever theleas, the power i^ 
My_ sovereignty to acquire_tenitory is indisputable, and 
of right pertains to the power " tiTBeclare war and form 
treaties. It therefore behtngs to the United States, and 
is denied to the States, which are forbidden to ent«r into 
treaties.* And when terri ton- 1b acquired, the right to 
saSer States to be formed therefrom, and to receive them 
into the Union, _muBt follow of course, n ot only because 
the Constitution confers the power to admit new States" 
without restriction, but also tiecause it would be incon- - 
ustent with institutions founded on the fundamental Idea 
of self-government that the federal government should 
retain territory under its own imperial mle, and deny the 
people the customary local institutions. The power to 
admit to the Union existing States, as In the case of 
Texas, may be questioned with more reason ; • but the 
dealings of one sovereignty with another must always be 
nnder subjection to the great law of necessity, and what 
the requirements of that law may be in any particular 
case only the sovere^n>ty Itself can Judge when the emer- 

1 Compare Scott n. Sandford, 19 Haw. 303, 447. 

* Const., Art I. S 10. 

■ The debates which took place la Congress while the subject ol 
the Mineution of Texas was ander discussion, and the coDtempOTa- 
neous political dlscasBiong eltewhere, give the apposing Tiewe on tliis 
subject. Host of the diseassioni, however, Inrolved polic; rather 
than conititutionnl power. 
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gmoj ifl upon it. If, therefore, «i indepeadent State ts 
received into the Union, i t muat be Bnppoaeil.to \u.ye been 
accepted on sufficient and "conclusive reasons. 
J^rviiminary Slept. — The Constitution does not point 
It what steps shall be taken Tor the admission of a Stat« 
to the Union, but, the power having been conferred upon 
Congress without limitation, it is left to the discretion ot 
that body to ( ielermi nejihe_circu mstflnce9 under which tlie 
admission shall be atloved, and the steps that shall be 
taken to obtain it. Nevertheless, c^itain requiaities are 
ua^ssanly implied. Tharo must be a State to admit ; 
and a State must hxvt a goveminent and laws ; and the 
government must be republican in form because States ' 
mtb such a government can alone be members of the 
Union. But how the State shall come into existence ; who 
shall be its electors and form its government and establish 
its laws ; how many of the electors there shall be ; what 
shall be the extent f^ territory incorporated within the 
Umita of their State ; and whether any constitution the 
pe<^Ie may have formed shall be received as satisfactory 
or sh^l be required to be amended, — these and many 
other questions mnst be determined under the discretioo- 
aiy power conferred upon Congress. 

States have been a dmittfid, — (1) where the pe<^t6 
of a Territory of suitable cdze have, either by spontaneous 
actioD or in accordance with some territorial statute or 
executive proclamation, formed a constitution and elected 
officers to admlnistw it, and presented the constitution to 
Congress and applied for admission nnder it ; (3) where 
Congress has first passed an enahtii^ act, authorizing the 
pec^le to form a constitution, prescribing rules of suffrage 
and other conditions, and providing for the admission 
of the State when the constitution shall be adopted and 
the conditions complied with ; (3) when a constitution, 
formed with or without previous congressional authority, 
has been presented to Congress, and that body has ac- 
cepted it conditionally, requiring the consent of the people. 
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evideaced in some form indicated, to some condition 
precedent to the ftdmission, such as the consent to yield 
some portion of the territory claimed, or some rale of 
suffrage established by the state constitution, &c. Besides 
these there hare been other peculiarities of admission, 
but tfiis stjt^fi f pftnt. in aiiffii-ioufi to show that the control of 
Congress is exercised according to the circumstances. In 
one instance, admission has been refused, though the pop- 
ulation was ample, because of objectinn to local lawa an^ 
nsages^ ' 

With full discretionary power over the admission of 
States, it must be expected that the action of Congress 
will not always be governed by uniform sentiments and 
uniform rules, and it has at times confessedly been con- 
trolled by party or sectional considerations. The Consti- 
tution neither does nor can establish effectual safeguards 
against the control of such influences. 
-^Seceded Statet. — Those States whose people undertook 
to sever them from the Union, under claim of a right to 
secede, were nevertheless not released from their constitn- 
tional relations-* Until the rebellion was overthrown their 
position was peculiar i they had disloyal governments 
exercising ail the t^rdinary powers of sovereignty, with 
courts administering justice between man and man, and 
legislatures passing laws ^of general, but also of purely 
local concern. When resiatan^ to the federal government 
ceased, regard to the best intev^ts of all concerned re- 
quired that such governmental acts^.as had no connection 
with the disloyal resistance to government, and upon the 
basis of which the people hod acted atid bad acquired 
.rights, should be suffered to remain undisturbed.* But all 

■ The cue of Utah. The hata coDcernlng the tdmiMion af Rtatps 
to tbe Union are all collected, and the principle! diicuHed, in Jame- 
■on on Conititutional ConventionB. 

« White V. Cannon. 6 Wall. 443 ; Texai v. White, 7 Wall. 700 -, 
Shoitridge v. Macon, Chai^'i D»c. 188 ; Keith r. Clark, G7 U S. 464. 

• Keppel V. Byroad Co., Chue'* Dec. 167, Cook « Oliver, I 
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actd'^t^ in furtherance of the rebellion were absolutely 
void, aod ~piivate rights could not be built up under, or 
in reliance upon them.' To restore the States to their 
former place in the Union, no new admission was required, 
but they were restored to theii' full constitutional powers 
as rightful members of the Union, when the fact was rec-9 
(^nized by the political departmenta of the government. '-^ 
and their senators and representatives were admitted to 
seats in Congress.^ 

States from other States. — Jie— CoastitutioiLjHjUier^ 
provides that "no new State shall be formed or erected 
within the jurisdiction of any other State, nor auy State 
be formed by the junction of two or more States, or parts 
of States, without the consent of the legislatures of the 
States concerned, as well as of the Congress." ' The 
politieftl departmenta of l.he ^vernment practically decided 
in the case of V irgi nia th a t, when a State goe9~into rebel- 
lion, any part of it, however small, which remains loyal, 
may with the consent of Congress maintain a loyal state 
government for the whole State, and that this government 
may give consent to the erection of a new State within the 
limits of the old, and tiie legislatures of the old and new 
States may i^^ree upon conditions. It is competent in 
such a case to make the. aunexin p ; of a (jcrtai n part o f th§ 
irfd State to the new depend upon a favorable vote of the 
electors within such territory ; and when that is done, and 
the governor is given power to certify the result, his cer- 
tificate that the vote was favorable, especiall}- if accepted 
and acted upon by the new State by the extension of 

Woodi, 437; H»tch e. BurroDKhs, 1 Woods, 43!); Thorington it. 
Smith, 8 WbII. 1 , Horn b. Lockhart, IT Wall. 570 , Sproll v. UniteJ 
Stfttei, 20 Wall. 450 ; Ford i., Siirget. 97 U. S, 69i 

1 Hanauer o, Doane. 12 Wall. 342 ; Hsnaner d. WoodmO. 16 Wall 
439 ; Sprolt e. United Sutea, 20 Wall 4SS , Ford v. Surget, 97 0. & 
694, 
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jurisdic-ticMi over tbe tenHory, is eonclnsive.* It la not 
nee easary th at the conacnt of Con^reaa t o the fonnatiOQ 
oT the new State should be given in expreas terms, bat 
it may be implied Irum ita l^;ialatioa recognizing bbcL 
State.' 

Territorial Imw». — A. State cominp ; into flie Union 
brings with it tbe pre-exbting law, except so far as ex- 
pressly or by necessary impUcation it is changed by the 
Constitation, or by the passage from a territorial to a state 
condition. All those laws which relate to the territorial 
condition and circumatances exclusively become of neoea- 
sity inoperative. 
',>< Conditions to Admitaion.— la aeveral instances Coo. 
grffls has prescribed conditions to tlie admission of States, 
to the Union. When Missouri applievl for admiseioo, the 
constitutipn which was fveaented contained a clause re- 
quiring the legislature to pass Buch laws as might be found 
necessary " t(vprevent fVee negroes and mulattoes from 
coming to uid a«ttling in this State, under any pretext 
whatsoever." TheN^tate was received into the Union on 
condition that a sotem)i pledge should be given by its legis- 
lature that the constitutiM] should never be construed to 
authorize the passage of aci^s^t, and that no act shonld 
be passed, by which any of the sjitizens of other States 
should be excluded from the enjoyment of any of the privi- 
leges and immunities to which they are entitled under the 
Constitution of the United States. Freeumably this would 
cover the privilege of colored citizens of other States to 
emigrate into Missoari, if they should see fit* 

The State of Michigan was admitted to tiie Union upon 
the express condition that she should surrender to tiie St«te 

1 Virginm v. West VlrglnU, 11 WaU. 89; Kannwha Co»I Ca v 
■ KauiOTha, &c. Cool Co., 7 Blatch. SOL 

* VirginU d. Weat Yirginia, 11 Wall. 86. There ii ■ proviiEon in 
the joint reBolution for tbe aonexstion of Texoa for the formation of 
four other Statei IVom iti territory, with tb« coiuent of tbe State ; 
but no action to that end wm «v«r taken- 

■ Benton'i Thirty Year*' View, ch. 2. 
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<iTObio oertain territory whiiA bad been the subject of dis- 
pute between them, and her asaent thereto was required to 
be given by a convention of delegates choeen b; the people 
for the Sole parpose <^ giving eudi assent.^ 

The State of Arkansas was admitted to representation 
in Congress, June 32, 1868, on the fundamental condi- 
tion '* that the conetitution of Arkansas shall never be so 
amended or ohangcd as to deprive anyaitisen or olaes 
of citizens of the United States of the right to vote, 
iriio are entitled- to vote by the oonstitation [then pre- 
sented by the St&te], except ss a punishmeat for such 
crimes as are now felonies at common law, whereof tfaey 
Shalt have been duly convicted, under laws equ^ly appli- 
cable to all the inhabHants of said State." The purpose 
was to protect colored' citizens in the enjoj-ment of the 
elective fVancbise. The iStates of North Carolina, Sonth 
Carolina, Louisiana, Alabahia, and Florida were admitted 
to representation, the same nfonth, on a similar condition. 
On the State of Oeoi^a the same condition was imposed ; 
also the fhrther conditions, that tVe fourteentli amendment 
bo the federal Constitution should^be ratified, that certain 
provisions in her own conatitutio^, not important to be 
here repeated, should be " null ahd void," and that the 
General Assembly of the State shoiiW by solemn public 
act declare the assent of the State to th'6. condition. The 
State of Virginia was admitted to representation in Cod- 
gress, January 28, 1870, on the same ooniljtion with the 
Others mentioned, In respect to suliVage, and on the fhr- 
ther conditions, " that It shall never be lawRil for the 
said State to deprive any citizen of the United Stotes, on 
account of his race, color, or previous condition <?£ servi- 
tude, of the right to hold oRlce under the constitutiott and 
laws of said State, or npon any sneh ground to requifs of 
him any other qualification for ofllce thtui such M are k- 
^nired of all oliier citisens ; " and ' ' that the constitutioil 

> Campbell's Hiit. of HIch., eh. 14. 
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of Vii^imU shall never be. so amended or changed as to 
depHve aoy citizen or clasB of citizens of the United States 
of the «uhooI rights and privileges secured by the constitu- 
tion of Skid State." The States of Mississippi and Texas 
were admitted to representation in the following month, on 
the like conditions to those imposed on Vii^nia. 

The State of Nebraska was admitted to the Union in 
1868, with a proviso in the act of admission that it should 
not take effect '* except upon the fundamental condition 
that within the State of Nebraska there shall be no denial 
of the elective fhinct}iae, or of any other right, to any per- 
son by reason of rac^ or color, except Indians not taxed, 

"^ and upon the further ftijidamental condition that the legis- 
lature of said State, by'^ solemn public act, shall declare 

'',< ' the assent of said State t<x the said fundamental condition, 
f -¥and shall transmit to the President of the United States 
an authentic copy of said act,. Upon receipt whereof the 
President by proclamation stmll forthwith announce the 
fact ; whereupon said fundamental condition shall be held 
as a part of the organic law of the State ; and thereupon, 
and without any furiJier proceeding on the part of Con- 
gress, the admission of said State i^nto the Union shall 
be considered as complete." The proclamation of the 
President announcing the passage of such an act, and the 
receipt of an authentic copy thereof, was issued on March 
1, 1868.' 

Other conditions have been imposed ; and a common 
requirement on the admission of a State is, that it shall 
WMve all right to impose taxes on the lands of, the United 
States. Some of these conditions are beyond, question 
irrevocable by the States. Such, for example, are those 
Isst mentioned, which are irrevocable because they con- 
stitute articles of compact between the State and the 
nation, which would render the taxation void. Such also 
would bo a condition respecting bouudary, as io the case 

1 Bee Bntler v. People, 2 Nebraaka, 198. 
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of Mbi^igao. Tbe condition in the case of Missoui-I merely 
required the State to observe one of tbe stipulations in 
tiie federal' CoDstitntion, which was aa much obligatory 
upon the State without the condition as with it. Whether 
the legislature can give binding effect to a condition which 
changes the constitution establiahed by the people, is at 
least doubtful. But when a Sbite comes into the Union, 
it is received on an equal fboting with the oFiginal States, 
and with all their rights and privileges.' It must there- 
fore have the same power to amend its oonstitution which 
is possessed by tiie other States, aAd a condition which 
should undertake to limit its power in tbio regard must, in 
a legal sense, be wholly inoperative. It is to be observed 
of ^ose whidi have been imposed, and which would limit 
the power of amendment, that they have since been ren- 
dered unimportant by amendments to tbe federal Consti- 
tntion. 

1 PolUrd'* Lettee r. Hagan, 3 How. 213 ; Strader n. Grahain, 10 
How. 8S ; Weber n. Harbor CommUiioner*, 16 WkU. 67 ; WilUmatte 
Bridge Co. n. Batch, 126 U. S. 1. 
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CH.UTEB X. 

C0N8T1TDTK>NAL KOLES OF 8TATB COHITT. ^.^ 

Confli(A of Lavs. — It often ha^ieu that & right m-^ ~^ 
■eited or privilege cliinwd in ooe State will de^iend for its'^ 
ralidity upon sometliing done bj th« parities coooerned, or \ 
I^ (Hie of tiiem, in wama other State, whereby the right or v 
privilege became iuUiate, or perhaps perfected. In suoh 
ewe the laws of both States iu« to be conaidered in order 
to determiQe how they respectively affect the claims made. 
Id these cases the questions which arise are questions of 
interstate comity, and, except as the provisions of the 
federal constitution affect and modify them, they are to be 
governed by the rules of private international law, as they 
wonld be if the two States had been to each other foreign 
nations. 

The n iles of priva te international law are taken notice 
of and enforeed by the courts just as are the general prin- 
ciples of the common law; and the federal couits, like those 
of the States, when administering Justice within a State 
between suitors entitled to bring suits therein, will rew^- 
nize and be governed by them. But, !i^ other rul esof 
lawj thej- are subject to be varied and controlled by state 
legislation, and there may be and often is a general stat^* 
policy upon some particular subject before which the rules 
of private international taw which are opposed to it must 
give way. 

Ai fftpili'H','"gt''"''p fif t.hpap Tiilfi^ia that which coHcems 
the title and transmission of personal property. The doc- 
trine universally accepted is that chattels have no aitut. 
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bat Id oontemfdatton of law adbere to the person trf the 
owner, wherever he may be.^ If aetuallj' in one State _^ 
while the owner baa hu domicUe in another, the Utter may '^ ' 
diapoae of them aoocmling to the law of the domicile, and 
his contracts or conveyances which are sulBcient under the 
law there will t>e held Boffloient ererywhers.* 80 hia will, 
valid according to the laws of his domicile, will be sufficient 
to dispose of them, aod, if be dies intestate, they will be 
distributed ae they would be if ax^aUy with him in fact, 
^^ as they were in contemplation of law* B ut w hils this 
^^v^ "^^se iUurtrateB the general law, it also enables us to sppre- 
(wte^od naderstand some inpoitaDt exceptions. One of 
tliese is1h#t no sovereignty is hound to recognize and give 
effect to a trassfer of property which at the time is within 
its jurisdiction, unl^s all Just claima which it may bave^ or 
which any of its uitizens (oay have, in respect to anch prop- 
uty, are first satisfied. Theiefore, in a case of intestacy, 
if the State where the property is has uneattefted claims 
upon it for taxes, or if any of its atuens.bave demands 
against the estate, it may justly provide that alt such claims 
and demands shall be s^isfied before the ppt^terty will be 
handed over to an administrator for distribution at the 

1 H^rrejB. Riclurds, I MMaii,881; Oakej e. Bennett, 11 How. 
83; Story, Cnnfl. L., §§ STO.-SeS. 

> The State wliere the chnttels are maj, however, exerciee lach 
control oTer them as to inTalidate truufan of tbem made <riCbout 
coofonniijt 10 its Uwt ; for example, it* law* u to lini* or the re<!ord- 
inf of chattel mortgage!. Qreen t. Van Bnikirk, 1 Wall. 18Q ; Wal- 
worUi V. Harrie, 120 D. S. SfiSj Aniea Iron Worki v. Warren, 70 lod. 
618. 

> Sill V. Wonwiclc, 1 H. Black. 666; Bank ol Augatta v. Earle, 
13 Fet. 619; Ennia c Smith, H How. 400 ; Deipard e. Churchill, &S 
N. T. 162; Fuller e. SteigliB. 27 Ohio St. Sfifi; Cade ir. Davia, OS 
N. C. ISg ; Eatnle of Apple, 88 OaL 4S2 ; 4 Kent. 518 ; Whart., Confl. 
L., S 6S6,' Story, Confl, L., {464. The ralidity of chadtnble deTiaei 
ai against the beira of the teatAtnr is determined by the law oT the 
piacA where the land !■; theralidity of charitable bequesti as againet 
thenestof kin.by tbelawol tiie tBat^tor'sdouklle. Jones ». Habep 
■ham, 107 U. 8. 174. 
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^mm of the domicile.' Another is that a transfer actu-^ 
ally m^de abroad, in which both parties contemplate » 
use of tb^property in contraveDtion of the \a.w^ 
State whereS^^has its situs, and participat$.-«ra purpose 
to violate tboseS^s, will not he recogaifed and supported 
in the lastmentiaued ijtate.' I^-d^ither of these cases can 
there be any ground o&JutejMtfte comity that could require 
Uie one sovereignty to sw^uder its own claims or those of 
its citizene, in favor jrf ciaim^^taiad which could be no more 
substantial or equitable, or thKf>Quld call upon it to waive 
its local laws, iiS favor of those wi»oS<jght choose a foreign 
territory ^a the theatre of their ope^atjf'l^j 'or the express 
purpose^of evading and defeating them^s^f^r is a State^ 
bQtHid to enforce a wager contract made in'iittbther State ^ 
arwl iw lidj i h gr e, i f wgnrdn d as Tc id uwd a r it i ^a^jaag-pf - 
pwhiic polii^.' But the general nile ia, that, when made 
in good faith, the validity and interpretation of contracts 
are to be governed by the law of the State where they are 
made, unless they are to be performed in another State, 
and the parties clearly intended them to be governed by 
the law of that State, in which case they will be governed 
by the law of the State of performance/ And under these 

> SweftTingen i>. Hoirii, 14 Ohio Bt. 424 ; GrattBii o. Appletcn, 
3 Story, 766; Hill v. Townaend, 24 Te(. 576, 

» Waymell a. Reed, 5 T. R. 599; Annslrong v. Toler, 11 Wheat. 
268; Webster D. Hunger, 8 GrHy iMau.), 5S1 ; Smith d. Godfre}', 28 
K. H. 379 ; Wikon u. Stratton, 47 Me. 120 ; Jonea o. Sorpriae, 64 N. H. 
243; Borer, loter-State Law, 198; Story, Cod& L., § 246 et aeq. At 
to what action ia not within this rule, see FeiDeman v, Sach», 33 Kana. 
621. In Chamberg u. Church, 14 R. I. 398, the court refuaed to en- 
force a contract t<) be executed in another State which Tiolated the 
laws of that Stare. 

* Flagg V. Baldwin. 38 N. J. Eq. 219. 

• Bank of United StAtee o. Domially, 8 Pet. 361 ; Andrewi e. Pond, 
13 Pet. 60 ; De Wotf c Johnaon, 10 Wheal. 367 ; Pritchard v. Norton, 
106 U. S. 124 ; Liverpool N«v. Co. d. Phenii Ina. Co., 129 U. 8. 397; 
Equitable Life Am. Soc, b. Fattaa, 11 Sup. Ct. Rep. 822 ; Wooley i'. 
Lyon, 117 111. 244 ; Shoe & L. Bank c. Wood, 142 Maia. 56S , Story, 
Cona L., S 242. 
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rales all States will famish auitable l^^lftl^i^■g for thu en- 
forcement of contractB within their own limits, as it may 
become necessary. TEe remedies in aoy case, however, 
will be such only as are provided by its own laws.* 

Tbe cases of marriage and divorce raise freqnent ques- 
tions growing out of ditfcrences in the law where a mar- 
ri(^ or a divorce may take place, and the law where tbe 
parties may afterwards be found domiciled. The rule of 
law with respect to marriages is, that, if they are valid 
where entered into, they are valid everywhere ; ' bnt this is 
subject to exceptions in tbe esse of polygamous marriages, 
and marriages which would be incestuous according to the 
laws of nature as commonly understood, by which we must 
perhaps nndei'stand only marriages between brothers and 
sisters, and marriages in the direct lineal line of consan- 
guinity. ' The importance of this relation is so great, and 
the mischiefs that would flow from its being held invalid 
where the parties have intended that it should exist, are 
BO serious, that marriages are sustained even where par- 
ties, who are not allowed to morrj' by the laws of tiie 
Stat« of their domicile, have gone abroad and been mar- 
ried, subsequently returning to reside.* In respect to 
divorce a like rule prevails, that a divorce valid where 
granted is valid everywhere ; but every State will pro- 
tect any of its own citizens against being defrauded by 
a divorce obtained abroad by fmud, or granted without 
Jurisdictiou,* 

> B>nk of United State* d. Donnslly, 8 Pet. 861 ; Wilcox v. Hnnt, 
13 PM. 378 1 Scndder v. National Bank, 01 U.S. 406, 118; Story, 
Confl. L., 9 660. 

3 Hediray d. Needliam, 16 HaM. 167; Pontford v. JohnKn, 2 
Blatch. 61 ; Whart., Confl. L., J 127. 

> Sniton D. Wairen, 10 Met (Maw.) 451 ; Wfghtman d. Wfghtman, 
4Johiu. Ch. (N. T.)84a. 

• SDtt«D r. Warren, 10 Met. (HaM.> 461 ; St&te v. Bou, 76 N. C 
242 ; CommoDwealth v. Lane, 118 Hui. 468 ; Vui Voorhii e. Biint- 
nall, 86 N. Y. 18 ; Biihop. Mar. and Div. ch. 21. 

• Borer, Intei^Slal* Law, 181, 183. See Coole;, Conit. Lim., Stb 
ed., IM, and catet. 
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'^ Penal Actiont. — In some cases rights of action are 
given "by 8 sovereignty vhich others are DOt expected to 
recognize, ind^bich ^erefora o&n only be eafbroed withto 
the territorial limits Of thf eovereignty creating or giring 
the right Of these is the rfghj to recover a sCatatory 
penalty. Being given by statute, ~thf».J9 recoverable only 
where the statute is law.' So where byStfttiite an actiwi 
is given against one who, by wrongful act, negle»<, or de- 
fantt, shall cause the death of another, a recovery iilh^h "l 
a case not being allowed at the common law, the eouKa •_. 

\of other states and oountriea will not recognize and en^ ->-r 
force the right* ^ 

2,ocal and Transitory Actiona. — There are also some^j. 

nuiPS fif fVimmnn-lftir ftntinna in nrltir>h t.hfi TcinaHir i>«a * . 



law actions in which the remedy was -V' 



always held lo be local, and which conseqoently must Uo 
brought within the Jurisdiction where the injury com- 
plained of was committed. From the necessity of the 
case, actions for tlie recovery of ]an<)8 mnst belong to this 
class, since process to enforce the right when It shonld be 
established could be served only where the land was sit- 
uated. But all actions for injuries to real estate are in 
the same category, and, even when they may be Instituted 
in the federal courts, they must be brought in the diatnct 
within which the Und lies. * On the other hand, ail actions 

> Tint NRtional BMk b. Price, tS Md. 487 ; Boidm v WhIUidter, 
22 HI. 600 ; Grnhnm d. Hnni^gh, 22 Vt. M3 ; Richnrdaan c. Burlmti- 
ton. 38 N. J. 190. See Wiiconiin d. PelicaD Int. Co., 127 U. S. 265. 
referred to ame, p, 122. 

* Setms, &c R. R. Co. v. Imsj, 43 Ga. 461 ; Whitford v Ptium* 
R. R. Co., 23 N y, 465 ; MoCiirthy «. Railroad Co., 18 K«u». *6 . 
Richardeon v. Railrond Co, 06 Hms. 85; Dftvis *. Railroftd O- , 143 
Mass. SOI ; Aeh o. Baldmore, &<i. R. R. Co., 72 Hd. 144. But the 
preient tendency «eeiiii to be againit this rule, trad aixaj coarti itiow 
recovery to be liad upon foreign aC&tul«s, it they are lubatantiaiiy 
BhniUr to their own. Sea Dennlck v. Rnilrond Co., 103 U. S. U . 
Bnice V. Railroad Ca . 88 Ky. 174, and cases caltectsd w Coole; W 
Tort*. 2d ed., pp. 311-3ia 

* LWingBtOD c. JeSerron. 1 Brock. £03 : HcKenna n. Fiske, I How. 
24J ; RuDdle V. Del. & Rai. Canal, 1 Wall. C. C 276 , Wanlet a. Lak« 
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fo r tpgrely personal Injorieat ^ w for inimieB to peraoari 
eate te , and aU ac tions apoo ooHtract^ may be brought 
whoever personal service may be obtained,* and it ia 
immaterial to the remedy in wliM jurisdiction the cause of 
actioa arose, though the local law most be looked to in 
ordw to detenoine the validity and constniclaon or the 
contract, and the liability of the party sued in respect to 
that which is complained ot Iii_m»ea Qf con trac t tlte 
remedies which other States give are not osually tfmlted to 
those in which a personal service is obtained, but attach- 
ment and garnishment process are allowed to reach prop- 
erty and debts where personal ser\-ioe cannot be had; 
tiiough in cases of tort process for attaching property and 
demands when 'the defendant himself cannot be found ia 
(^QX,,^t commonly silowed, 

^4 ^ Corporationa, -~> In strict law the corporations chartered 
^^by ^tie.,|OTereignty have no authority to exercise their 
I frsachieesilt-«j^ther, except as the Utter shall permit \ ' 
Ibat by cOiqity ^e>:,^ aufiered to do so, where it would 
loot contravene any priscigle erf local policy, or any gco- 
leral statute, but-subject todncb restrictions as the State 
Imay see fit to impoas.' The powef^tc^nipose reatricUons, 
Ihowever, must be subc^dinate to the C^iHil^ion and laws 



'of the United States. A State could not, 
interpose a restriction that would in effect 



f^~-«x^pLe, 
constiuifa a 



Co, 26 N H. 525. If bronght elMwhere, the conrt enierlaliu tliem 
bj coai[t7 0DI7. Mocri* n. Miu. Pac. Br- Co., 14 S. W. B«p. 22S 
(Tex.). 

' A court of general jnriidictlon baa jarudictkn of an action 
broDght between noD-reiidcDU b; conteat, if the tubjectmatter, for 
example, a contract, i» within iu cognicukca. Cofrods v. Circuit 
Judge. 79 Mich 332. 

> Lafayette Int. Co. v. Fren^, IS How. 404; Bank erf AugniU v. 
EwU, 13 FeL 5le j Paul t>. Virginia, B Wall 166 i Ducat v Chicago, 
10 Wail, 410: Whart., ConS L , { 4S. 

" Paul -, VirginU, 8 Wall, 168; Ducat v. Chicago, 10 Wall. 410; 
Re Comstock, 3 Sawjer, 218 ; Mdhi d. State, 66 Miii. 66 ; 3 Kent, 
334, 236. But a conrt will not, in geoeial, take juiiMiiction oC the 



.^.OOglC 



C; 
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regulation of interstate comnierce,' or that would reBtrain 
the corporation from reBortiog to the federal jurisdiction 
in cases withio the laws of Congress.^ But no corpora- 
don can of right hold real property in a State except by 
permission of the State ; and though the permissioQ will 
be implied wherever there appears oo ^tate statute or 
policy to the contrary,* yet, as against an express inhibi- 
tion to give lauds by will to any but natural persona, not 
even the United States can receive a valid devise.' 

The Constitution. — There are some cases which it was 
deemed wise, in framing the Constitution, not to leave to 
comity merely, because they concerned so intimately the 
relations of the people of the several States to each other 
that any differences in legislation m respect to them, or 
any divei^ncy in judicial decision, might lead to infinite 
contentions and mischiefs. One of these concerned the 
use in the States respectivelj- of the statutes, records, and 
judicial proceedings of other States, whether as matters of 
evidence or as munimenta of title. The common law had 
rules under which these might be proved, but these rules- 
were subject to legislative modification at discretion, and 
it was not improbable that, if the States were left to them- 
selves to establish independent regulations, those made by 
them would not only be wanting in uniformity, but Oiey 
would tend to breed discord, instead of preserving frater- 
nal feeling, among the States. It is easy to understand 

pnrel]' intemnl affairs of a foKi^ corporation doing buiineas within 
the State, even at the luit of a resident Blockholder. North Stste M. 
Co. t,- Field, 64 Md. 151. 

• Penencola Tel. Co. u. We«l Un. Tel. Co , 06 U. S. !. 

« Insurance Co. v. Mone, 20 Wall. 446; Barron v. Bumiide, 121 
U. S 186. 

» Runyan m. Coaler, 14 Pet. 122 ; Thompion v. Watert, 25 Mich. 
214. If such corporation i« forbidden to hold land, only the State 
can raiie the question of the vallditj' of title acquired in contraven- 
tion ol Its law. Bamei e Suddard, 117 111. 237 ; Carlow o. Aultmaa, 
44 N. W. Rep. 873 (Neb). 

« United States u Pox, 91 U S SIS. 
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how a State, fh>m temporary prejudices or adverse inter- 
ests, or even from more reprehensible reasons, might legis- 
late to prevent the reception in evidence of the records, 
and especially the judicial proceedings, of other States. 
It is conceivable, for example, that, in a time of great 
financial distress in a new State, legislation might be 
obtained to protect people emigrating to and settling 
within the State even as sgainst the just judgments ren- 
dered against them in the States from which they came, 
and still remaining nosatisfied. This would not only be 
unjust in itself and disgraceful to the State, but it wonld 
almost certainly lead to retaliatory legislation. 

State Acts, Records, Ac. — Among the preventive 
measures of the Constitotion is the provision that " Full 
faith &nA credit sliall be given in each State to the public 
acts, records, and judicial proceedings of every other State. 
And the Congress may by general laws prescribe the man- 
ner in which such acts, records, and proceedings shall be 
proved, and the effect thereof." ' 

By this provision a rule of comity becomes a rule of 
constitutional obligation. It also becomes a uniform rule, 
and the common authority is empowered to pass laws 
whereby the courts may govern their action in receiving 
or rejecting the evidences presented to them of the public 
acts, records, and judicial proceedings of other States. 
Nor is this of more importance to the States as such, than 
to those whose individual interests may be Involved or 
aSected ; and indeed the interests involved are usually 
private and individual, rather than public 

The fbll faith and ci-edit to which the public acts, 
records, and proceedings are entitled in other Slates is 
the same faith and credit to which they are entitled in the 
State whose acts, records, and judicial proceedings they 
are.* When, therefore, suit is brought in one State upon 

' Conit , Art IV $ 1. 

> Araiitrong v. Cnwon, 2 Dull. 303 1 Milli v. Duryei, 7 Cnuioh, 
491 ; Hampton «. McCoanell, 3 Wbeit. 234 : FieH v. Gibhi, Pet. C C- 
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a jad^ent rendered b; a conit of another State, and 
it appears that by the law of the last-mentioned State 
it is condueive upon tbe defendant, it must be held 
equally conclusive in tbe cmirt in which suit opon it is 
brought.' WhAt«Ter pleas would be good to it in the 
State where it was pronounced, and none others, might be 
pleaded to it in any other court withiu the United States.* 
But the Judgment can have no greater or otlier force 
abroad tbuan at home, and therefbre it is always compe- 
tent to show that it is invalid for want of JurisdicUon ia 
the court rendering it.* To preclude inquirj' into it in 
another State, the Judgment must not only be rendered by 
a court having jurisdiction of the subject-matter and tlie 
parties, but, if the defendant does not appear at the trial, it 
must be responsive to the pleadings.'* So anything that 
goes in release or dischai^ of Uie judgment may be 
shown ; * and the statute of limitations of the State where 
suit is brought will be available, if tiie case comes witiiin 

156 ; Bryant s. Hunter*, 3 Wuh. C. C M ; Nation v. JohnvoD, 3i 
Bow. 196, 203. 

1 Mills D. Duryea, 7 Cruich, 48L If s judgment, when entered on 
a joint i^ebl after penonai lervice on only one debtor, ig good where 
rendered agaloeC the debtor terred, it )■ good in nnnther State, thongh 
tb«re audi serrioe would not luitain a judgment. Renaud v. Abbott, 
11« V. S. 277 i Hanleyc. DonoKbue, n« U. S 1. 

' Hunplon u. MoConnoIl, & Wlwat. 231 ; Green v Van Bnakirk, 7 
Wall. 189. Judgmente in one State when proved in another differ 
from judgments of another country in this alone, that they are not 
impeachable for fraud nor open to qnestion upon the merits. Hanley 
K. Donoghue, lid U. 8. 1. 

* Hariii e. Haidentan. 14 How, 334; CheeTcr v. Wilaon, WeJl 
108 ; Oalpin i>. Page, 18 Wall. 360 ; Thompson v. Whitman, 18 Wall. 
467 ; Grower & B. M. Co. d. RadctiSe, 137 U. S. 287 i Amott u. Webb, 
1 MUoo, 362, Whart, Confl L., {§ 811, 819. 

* Reynold* v. Stockton, U Sup. Ct. Rep. 773. A court tnay paM 
upon a question possibly, but not neceassrily, inTolred in a consent 
decree entered by the court of another Slate. Texas & P. By. Co. 
v. Sou. Pac. By. Co., 137 U. S. 48. 

' HcEhnoyle v. Peters, 18 FM. 812; D'Arcy o. Ketchum, 11 How. 
166. 
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it^ But it is Bot competent tor any State to pass aa act 
of limitatioDB vhich would in efied millify Judgments rei^ 
dernd iu other States, and allow no remedy upon them 
whatever. Reasmiable (^jportuDity to enforce a demand 
must always be afforded.* 

The grant of liters ot admin istratton is not such a 
" proceeding " at to give suthority to an executor to we 
as such in another State, nor is tte proof of claim i^inst 
an ancillary adminlsbwbor a Judgment on which tbe claim- 
ant can sue the principal admiuistrator in the State where 
be is a[^iointed.* And this hst principle applies to the 
case of principal and ancillary receivers.* The provisiona 
of the clause under conaideration are not infringed if a 
court enjoins a citizen of the State flrom suing iu anoHier 
SUCe under tlie laws of the latter to collect a debt IhnD a 
citizen of the former, wfaen its own insolvent laws will be 
evaded by the prosecutioQ of said suit.* 

Coostmctive service of praceas by poblicatioQ or attach- 
ment of proper^ b sufficient to enable the courts of a 
State lo subject propnty within it to their jurisdiction, in 
such cases as the statntes of the State may provide there- 
for ; bnt such a sCTvice cannot be the foundation of a per- 
sonal judgment* Process from the tribunals of one State 

1 Aicquetta i. Ragunon, 9 HcLean, 129. 
' ChrlitmM ". JtatMO. 6 WaU. SQO. 

* Jobnion v. PoireK, 189 U. S. 156- A* a judgment tn ptrxmam 
inch proof binds only the ancillarj Rdminiitrator : as one in rem, odIj 
the aiKt* vithin the State. Bat rf a judgment ii obtained Kgkloal 
an sdminittratar, it win bind hira in another State if labwqiKDtljr 
appcriDtcd ai aiicillarj adminiatixtar in that State. Carpenter 0. 
Strarge, 11 Sup. Cc Rep. 9fKL 

• ReynoMi v. Stockton, 11 Sup. Ct Sep. 773. 

» Cole V. Cunningham, 13.3 U. S. 107. Bot i( a cltisen of New 
Eampihire proiecutei In Lotdilami ft iuil afptinst a 'citizen of Mastft' 
cbuMtti, the Loaiiiana coiirc need not dlimiii the suit became it in- 
terferei with insolvency proceedings in Massachuietti. Reynoldf t>. 
Adden, 136 U. S. 34B. 

« BoBweti's Lessee Otii, 9 How. 336i Cooper r. R«7imldt, 10 
Wall 306. 

13 



c 
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ounot ran into another Stale and BtuamoD parties there 
dofntciled to leare ita temior)- and reapood to proceedings 
against them. Pablication o( process or notice within the 
State lAere the tribunal sits cannot create any greater 
obligatJon upon the Doo-resident to appear. Process smt 
to bim out of the Slate, and process published vritbin it, 
an cqnally unaTailable in ptootedii^ to establish his per- 
sonal fiability.' But in re^tect to the r«i. & judgment ui 
rem^ nndaed with comp^ent jurisditAton, is ooodnsiTe 



Zeffidation. — CvagreM has l^slated apon this subject 
by prariding that "The acts of the legislature of any 
State or Tenitorj', oi aC any country subject lo the jans- 
didioii of the United St^t^^; t^aH be authenticated by 
having the seal erf' such TecrittHj, State, or country affixed 
thereto. The recoids and judicial prooeediags or the 
courts of any State or Territory, or of any such countij, 
shall be proved or admitted, in my other court within the 
United States, by the attestation of the clei^ and the sea] 
of the court annexed, i( there be a seal, together with the 
oertiGcate of the judge, chief justice, or presidii^ magis- 
trate^ t**-^ the said attestation ia in d^ form. And the 
said rvGOids and judicial proceedti^, «o authenticated, 
shall have such faith and credit given tbi^lbem in every 
court within the United States as they have by law or usage 
in the courts of the State frwn which they are taken." • 
This law provides what shall be sufficient in all cases, but 
it does not {ffedude the States maiing other regulations, 
not in oonflirt with these, tar themselves, nor does, it pre- 
vent makii^ proof of recwds in common-law modes.* 
These provisions do not prescribe how the efiect of aach 

1 Penooyef ». NrfC 96 U. S. 714, T27. 

I ITArcy o. Ketehnm. 11 Hoir. 166 ; WilEami >. Anitr«7d, 7 
Cnndi.ffi3. 

> Be*. Stmt U- S £ 906. 

* fii i"f • Belt, 12 How. 4T3 ^ WUte a. Borate;, 20 How 23& 
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JudgmeDta in the State where rendered shall be shcQ 
Hence the effect mast be proved as a fac£?~ 

PrimUgee aiid Jmmunitiet of Citizens. — The next suc- 
ceeding provision is tbat " the c itizens of each S tate aball^ 
be entitled to all the privil eg es and immunities of citizens 
of the several JStates." ' 

Tbejirivilegea a niT im munities here in question are those 
only nhich belong to state citizenship, and which, but for 
this provision, might be within the reach of unfriendly 
state legislation. A. complete enumeration of them has 
never been attempted. Mr. Justice Washington thought 
they might be " all comprehended under the following gen- , . 
eral beads: protection bj- the government, the enjoyment '"^" % ' 
of life and liberty, with the right to acquire and possess J'* 
property of every kind, and to pursue and obtain hap- , .^" 
piness and safety, subject nevertheless to such restraints -,''^' ^ 
as the government may justly prescribe for the general '■'^^' ' 
good of the whole. The righ t of a citizen of one State to 
pass through or to reside in any AT her Blum, Tor purposes i^^_ •■', ^, 
of trade, agriculture, professional pursuits, or otherwise, to ^,^_^^ ^j 
claim the benefit of the writ of habeas corpus, to institute r- ,', - 
and maintain actions of every kind in the courts of the o ^ *.,- 
State, to take, hold, and dispose of property, either real " , / 
or pel^3onal, and an exemption from higher taxes or impo- 
sitions than are paid by tlie citizens of otiier States, may ■'-' 
be mentioned as some of the principal privileges and ira- ^ 
munities of citizens which are clearly embraced by the '} 
general description of privileges deemed to be funda- '■'" 
mental."* Other Jud ges, while approving of this gener al 
enumeration, have been careful "to say thatHiey oeem'll , 

' Hnnlej e. Donoghue, 119 U. 8. 1. 4tw i - . 

» Corwt.. Art. IV. 52, d. I. V 

■ Corfield v. Coryell, 4 Wash. C. C. STl, SBO And see Smith v. 
Haiylind, IS How. 71 , Connerv.Blliott,I8 H0W.6QI; Ward [>. Mary- 
land, 12 Wall. 418. The abject of the clause ii to give non-residenls 
not higher prlTilegea than reaidenti pasi«», bat equal ptivil^^ with 
them Ktmrouh •>. Ball, 120 U. 8. 217. 
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Mtet and more in accardanca witli the duty <tf a Jodidal 
tribunal to leave tbc meaning " to be determined in escb 
case upon a view of tiie psrticalar rigbts asserted and 
denied therein. And es pecially ia this tree when we ue 
deaKng with so bi^TT provision, involviDg matten not 
only of great delicacy and importance, but which are of 
snc^ a character that any merely abstract definition could 
Bcarody be correct ; and a failure to make it so would cer- 
tainly produce mischief." * 

Thia miinb it ia safe to say, that, "socordiDg to the ex- 
press words and clear meaning of this clause, no privil^es 
are secured by It but those which pertain to citizenship."* 
And the term "citizeaa, " as here used, applies only to nat- 
ural persons, members of the bod)' politic, owing allegianoe 
to the State, and not to corporations, which are artificial 
persons created by the legislature, and possessing only the 
attribntes which the legislature has prescribed. I t ia true 
t hat cOTiJoraUoiB are perm itted to sue in the federal courts 
on an assumpttcw that their members are citizens of the 
State in which they have otn^rate being; but it bas 
never been held that they are citizens In the sense here 
intended.* 

not a privil^e of a citizen of Mississippi ttiat be 
shall haveln-44u>siana such rights in property under and 
by virtue of the mahiaggrelation as are given by the laws 
of the latter State to tn^e^^ho are marrfed or reside 
therein. Every State reguIatesIlMserigbts for its own 
people according to its own views of^^f^^ and pobcj'.* 
Neither is it a privilege of state citizenship (otaj^ Btit in 
the public waters of other States. Fisheries in>ublic 
waters belong to the Stato in which they are, and the 



' Conner c. Elliott. 18 How. 591, 693 ; McCready o, Virginl*, M 
D. 8. 391. 396. 

> Conner t. Elliott, 18 How. 691, 6M. 

• Paul t>. Virginia, 8 WoQ. 1S8, 171, 178 : F«mbhia Mining Oa. ». 
Pennsj^Tsnla, 136 U. 8. 181. 

• Conner e Elliott, 18 How (Bl 
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SU^ may provide how tbey may be made Available for 
the aH^ntage of its people. Therefore a state enact- 
ment by\hidi others tbao tntlzeos of tbe State are for- 
bidden to pbu^t oysters in the scmI covered by tide waters, 
is not anoouBtitbt^al. The people of the State, and they 
alone, own the pn^i^y ; and they own it, not by virtue 
of citizenship merel3','v.bDt of citizenship and domidle 
onited ; that Is to say, by^v^rtae of a citizenship confined 
to that particular locality.' \ 

That the taxation of a State which discrimioates against 
the citizens of otber States is replicant to the provision 
under consideration, has been generally, ccuiceded. A stat- 
ute imposing license fees on those carryh)K on mercantile 
baainess, but discriminating against tlKMC Hot permanent 
residentB of the State, is therefore invalid." ~- 

The right to bring suit in those courts of a Sta|« which r^. Q 
have Jurisdiction of the subject-matter, is the privilege of \/ 
every citizen of the State, and, therefore, is the privil^f^ of 
tbe citizen of another State, even though the defendant 'i^ 
a noB-resident also.* -^^ 

Extradition of Offenders. — The Constitution furtfiSr' 
'- provides that " a person char^ in any Su te with treason, 
felony, or other crime, who shall flee from justice and be 
found in another State, shall, on demand of the executhe 
authority of the State from which he fled, be delivered 
up, to be removed to the State having jurisdiction of the 
crime." * 

' McCrendy v. Virgiria, 04 U. 8. 3BI. 396 ; Clismbers o. Church, 
14 R. I. 898 ; Sute o Medbary, S R. I. 138 ; Cnndall v. Slate, lU 
ConD. 340; Slinghter p. CommoawMlUi. 18 Grat. 767; People v. 
Coleman, 4 Cal. 49. Before slavery wa« aboliahed, [t wu not one of 
the pnTJIegei of state citizenship for a maiter to take hii staves nlih 
him in pauing through a free 8taM,and hold them there in lervltude. 
Lemmon i. People, 20 K Y. 562. 

* Ward >. Hvjland, 12 WaU. 418. See Gnj o. Baltimore, IW 
U. S. 434. 

* Cofrode d. Citcnit Judge, 79 Itich. 332. ComptM Central H. R. 
Co. 1. Oa. Conttr. Co.. 11 B. E. Rep. 192 (3. C.}. 

' Const.. Art. IV § 3, cl. 2. 
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Whatever doubt there may have been formerly on the 
subject, it is now settled that statutory crimeB , though of 
recent creation, are as much within this provision as criiues 
existing at the common law or created by statute previous 
to the adoption of the Constitution.' It is not clear, how- 
ever, that every posBible offence against the laws was 
meant to be included. The word crime is made use of 
very commonly as embracing only serious offences, in con- 
tradistinction to misdemeahor, which is given to such 
trivial offences as are but lightly punished ; ' bat the line 
of division between the two Is not clearly drawn, and is 
not the same in different States. 

Ko case comes within the Constitution unless there has 
been a fleeing from justice. This implies that the person 
accused must have been within the jurisdiction of the State 
accusing him, and must have fled therefrom. If in fact he 
was never within it, he cannot have fled from its justice ; 
and therefore a person who in another State may have con- 
spired with others to commit an offence in Missouri, is not 
demandable by Missouri as a fugitive.' But if he was 
within the State at the time of committing the offence, he 
is to be held a fugitive if, when, sought, he is found outside 
of the State.* - 

The charge ap^ins t- t*"^ Ai-piiHwi must be made in some^^ 
due form of law, in some species of judicial proceeding 
instituted in the State (Vom which he is a fugitive. It will 
not be sufficient unless it contains all the legal requisites 
for the arrest of the accnsed and his detention for trial, if 
he were then within the State. Therefore, nothing short 
of an indictment, or a complaint under oath, making out a 



1 KenEnckj v. DenniwD, 24 How. flfl; Hatter of CUrk, 9 Wend. 
( N. r. 1 212 i Ex purte Reggel, 114 U. 8. 612. 

' Hughes'sCue, IPhil. (N. C.)6T,e4iMortODi>. Sliuner.lSInd.. 
123; Taylor b. Tainior, IS Wall. 366. 

* Ei parte Smith, 3 McLean, 183. 

> Roberta v Reillj, 110 U, 8. 80; Matter of Taorhe«t, 82 N. J. 
Ill ; Spear on Eztmdldon, 318, 814 
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prima facie case, can be sofBcient.' Thia ia to be -pre- 
sented to the executive of the same State as tlie foundatiou 
for hia demand ; but the fact that lie makes a requisitiou 
based upon it ia not conclusive of its sufficiency, and tiiis 
may be inquired into, not only by the executive on whom 
demand is made, but also by the courts on habeas corpus 
in case the accused is arrested.^ It has been decided in 
some caaea, however, tlwt4li&coiuts_of Jl>^ ^tate mf^ing 
^^ demand should be left to decide on the sutticiency of 
thgirown papers,; * and this is a verj' proper course unless 
the defects are very clear and nnquestionable. 

Wh en demand is made in due form, it is the duty of the 
executive'bn whoin'iE'iB""madS"{o respond t'O It, and be has 
no moral right to refuse.* Kevertheless, if be does refuse, 
no power has been conferred on the federal courts to com- 
pel obedience,' and the governors of States have oflea 
refused compliance with the demand, when in tiieir opin- 
_ ion substantial justice did not require it. } BB^^— i^ 
^ no douoTHMdjetimes made nse of to compel the settJement 
of private demalnb; but this is an abuse which it Is spe- 
cially incnmbenl on the Bnthorities of the State making 
the demand to guard against, and lf~the executive of the 
other >State assumes to decide upon the go6d~ Mtb of the 
demand, he takes upon himself a questionable res^itM^ 

1 People V. Bntdy, 6S N. T. 1^ ; State e. Hufford, 28 Iowa, 891 ; 
Kingsbury't CnBe, 100 Masi. 223; Ex parte Cubreth, 49 Cat. 436; 
Comraonwealth v. Deacun, 10 S. & R. 126. 

^ The eiecDtive upon whom the demand U made mtut decide 
whether the paperi show the penon lo be properly charged with a 
crime, and whetlier the person is n fugitive. If the papera clearly 
show no legal csBBe of detention, the courts may relenee the perton, 
but how far they may jio In reviewing tile GoTemor'g determination 
of the fact as to Che person being a fugitive is not well settled. Rob- 
erta K. Reilly, 116 U. 8. 80; Ex parte Begtr^l, 114 U. S. 642. 

» Johnson «. Riley, 13 Ga. 97 : Stale H Buiiiie,4 Hair. (Dei.) 572; 
Halter of Vorheei, 32 N J. 141 , Davis's Case, 122 Mass 824 , Matter 
of Manchester, 6 Cal. 28T ; Ex parte ThomloD, 4 Teiat, 636. 

* Kentucky t>. Uenniion. 24 How, 66. 

' Kentucky s. Deunison, 24 How 66, 
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bility, with very iaadeqiutQ mcttna of dischatging it intelli- 
geatly and Justly. 

A peraoa brought into a State on process of extradition 
should be held privileged from prosecution on any other 
charge until he has liad opportunity to return to the State 
which has surrendered Mm.' But thia privilege hai not 
always been reoognized. 

If the State to which an i^eoder has fled has herself 
against hid>fiome ansalisfled demandof justice, it is proper 
tot her to pra))eed to enforce ft before honoring a requisi- 
tion. No higherX<^ty *^'^ ^ Imposed npon her than that 
to satisfy the deman^ of her own laws.* 

If a person Is forcftdy abducted instead of sought by 
formal demand npon the^tate where he is, that State has 
no right to demand his n 

J^effigiaiion. — The extratJHion of ftagitives as tietween 
the States has commonly beenXmade under state legisla- 
tion, and the States In passing l&ks on the subject appeal 
to have aesumed that the duty inipoeed by the Ckinsti- 
tation was a state dnty, performance of which was to be 
demanded by one State and made by uie oilier. Whether 
this is strlcUy true, or whether, on the\ other hand, the 
principles apply which govern In the suVrender of fugi- 
tives from service, Mid which would exclude legislaUon 
by the States,' has never been decided. Congress, how- 
ever, at an early day enacted that, " Whenever the exec- 
utive authority of any State or Territory dentands any 
person, as a fugitive from Justice, of the executive author- 

> United Stntei b. Eauicher. 119 U 8. 407 ; Li re Cuiiirai. 47 
Mich. 481 ; Commonwealth a. Hnwet, 13 Bush {Ky.\, 69T ; WliMton. 
Cnnfl. of Lawe, § 2B06. Coatra, United Statei u. Lawrence, 13 Bl«tcli. 
-Ttt. 

^ Taylor h Taintor, IS Wall. S66, Matter ut' Troutman, 24 N. J. 
634. 

> Wahon V. Jiutice, 127 U. S. TOO Nor does a treat; give a right 
of asjlum «o that the federal gOTemment can protect a kidnapped 
crinilnHl from prosecution hy a State. Ker v. IlLinow, 119 U. S. 436. 

• Prigg V. PentuylTania, IS Fat. bSA 



n,r.^^<i "/Google 



OONSTITUTIOHAI. BULKS OT STATE COMITY. 201 

ity of any State or Territory to which such person has 
fled, and produces a copy of an Indit-'tment found, or an 
affidavit made before a magistrate of any State or Terri- 
tory, charging the person demanded with having com- 
mitted treason, felonj', or other crime, ceiliSed aa authentic 
by the Governor or chief magistrate of the State or Terri- 
tory from whence the person so chained has fled, it shall 
be thcduty of the executive authority of the State or Ter- 
ritory to which audi person has fled to cause faim to be 
arrested ari^^^secured, and to cause notice of the arrest to 
be given to tbe executive - an thority making such demand, 
or to the agent of such authority appointed to receive tlio 
fugitive, and to catise the fugitive to be delivered to such 
t^jent when he sbaiNappear. If do such agent appears 
within six months from^e time of the arrest, the prisoner 
may be dischaiged." "^^ny agent so appointed, who 
receives the fugitive into bis' -(.-ustody, sball be empowered 
to Irauspoi-t him to Ibe State ar Territorj- from wbicb he 
has fled." * \ 

Fugitives from Service. — The (trovision that " no per- 
son held to service or labor in one Stfite, nnder the laws 
thereof, escaping Into another, shall. Id consequence of 
any law or regulation therein, be discharged from such ser- 
vice or labor, but shall be delivered up on claim of the 
party to whom such service or labor may be due," " was 
intended for the case of fligitive slaves, and is of little 
value or force since slavery was abohsbed. The States 
cannot legislate for the enforcement of this provisioti, but ', 
Congress may.' 

" ReT. Stmt. U. S., SS 5278, 6279. 

• CoMt, Art. IV., 5 a, d. a 

* Fligg t. PemuylranU, 16 Pet SSSl 
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CHAPTER XI. 



7R« Constitution. — It is impoaed as a duly upon the 
United SlAtj^to^iiirftn^ pi> tr> pvpry S^ tjt in the UdIoii a 
republican form of government.' The requirement sprang 
&QiU-a £OQviction that governments of dissimiTar pnnci- 
pies and focmslvere less adapted to a federal union Uian 
those which were substantially alike, and that the super- 
intending government ought to possess authority to defend 
the system ^reed upon against innovations wliicb would 
bring with them discordant and antagonistic principles.* 

The terms of this provision " presuppose a pre-existing 
government of the form that is to be guaranteed. As 
long, therefore, as the existing republican forms are con- 
tinued by the States, tbey are guaranteed by the federal 
Constitution. Ty^ henever the States may choose to sub- 
stitute other republican forms, tbey have a right to do so, 
and to cltum the federal guaranty for the latter. The 
only restriction imposed on them is, that tliey shall not 
exchange republican for anti- republican constitutions." * 

What is Ji^mblican. — By;_ rejnibli ean government JB 
understood a government by representatives chosen by 
the |>eople ; and it contrasts on one sid e with a democra cy. 
in which the people or community as an oi^anized whole 
wield sovereign powers of government, and on the other 
with the rule of one man, as king, emperor, czar, or sul- 

> Const. Art. IV. 5 i. " FederalUt, Xm. 21 and 48. 
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tan, or with that of one claas of men, as an ariatocrac y. 
In strictnesa a republican government Is by no means in- 
consistent with monarchical forma, for a king may be 
merely an hereditary or elective executive while the pow> 
ers of l^ialatioD are left exclusively to a repreaentative 
body freely chosen by the people. It is to be observed, 

however, that it is a rp]^iihlir>an *'ffpt\ ^ f fnypTnu ^i'^^ ^^^1 

ia in hp ynarantj.^.^] ; AaA in the light of the Undoubted 
fact that by the Revolution it was expected and intended 
to tJirow off monarchical and aristocratic forms, there can 
be no question but that by a republican form of govern- 
ment waa intended a government In which not onl}' would 
the people's representatives make the taws, and their agents 
sdminiater them, but the people would also, directlj' or 
indirectly, choose the executive. But it would by no 
means follow that the whole body of the people, or even 
the whole body of adult and competent persons, would be 
admitted to political nrivilegea ; and in any republican 
State the law must determine the qualifications for admis- 
sion to the elective francblae. 

As the original States must he understood to have had 
the proper form of government when the Constitution was 
adopted, so the subsequent admiss ion o f a State to the 
Union by Congress must be received as a deciaion that its 
constitution ia not objectionable. 

Congee in Government. — A republican government 
once eatabliahed in a. State may be endanger ed or set^ 
aside, ao aa to demand the action of Congress, under this 
provision, in the following several ways : — 

First. By ihli b optile actinn o f aomc foreign power. In 
taking military posBcaaion of the territory of a State and 
setting up some government therein not eatabliahed by the 
people themselves. Such a government would not be re- 
publican, whatever its form, becanse not expreaaing the 
will of the people governed, but of the foreign power ea- 
tabliahing it. 

Second. By the revolutionary action of the people them- 
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selvcB in forciMy risin g against the oonatitated aatJiorities, 
and aettiug the government asida, or Attempting to do so, 
for some other. In this case the United States would be 
called upon to act, «faabeT«r the fonn of Uie govemmeiit 
proposed. Adequate proTisioo having been made for 
changes in cODBtitutiona nnder regular and peaceful forma, 
and without resort to revolution, it is not contemplated 
that revolutjou by foroe shall ever be mffered. The Uieory 
that the peo{4e at will may change their iDSlitutionB is for 
the time subordinated to their oonstitution, which they 
provide may be changed in a oertaia specified mode, but 
by implication agree shall not be changed oUierwise. 

When an attempt is made to change institutions in eiUier 
of the modes above specified, it will become t he duty of the 
f ederal government to interpose and protect the people of 
Uie State in their exiatJng government by the employment 
of Uie military foroe, to the full extent, if need be, of the 
oational power.' 

TAird. ^h ^triyt ofaecrvance o f the forma prescribed by 
a state constitution for revising or amending it, it would 
be possible for the people of the State to effect such 
dianges as would deprive it of its republican character. 
Thus they might in that manner set up a monarchy, or ao 
restrict suffrage as to deprive representadon altogether of 
its popular character ,and thereby establish an aristocracy ; 
and it would then become the dut. j ' of O opg resa to inter- 
fere. But first the question would present itself, whether 
the changes made are so radical in Uieir nature as to ren> 
der the government unr^niblican ; and a decision hy Con- 
gress in the negative would be final and conclusive against 
Interference. 

It is always possible that Congress may assume changes 
in state government to be unwarrajited when t^ey are not, 
and thereupon inteifere to overturn institulions with which 
they have no right to meddle. This is only saying that 

1 Texu v. White, 7 WaU 700; Lutherc Bocdeo, 7 How. I. 
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an; power, however neceasary and however w^ gmrded, 
may be abused i bat in everj' State there must be some 
flnaL tribuD&l for the determintlion of ail probable oon- 
tpoversies : and aa Congreas Ja made the final j udye ia 
this caae, there can be bo appesi ftom its decisiMi except 
jf=i' to fordtrfe reaiatanoe. 

(yt\^ ^/L-Secomtruction. — Wh^ieyer a state government has 
/ beSlHljsplaGed by rebellion or other force, it will becMne 
twceBSf^yieCBfHne exiattng authority to institute proceed- 
iogs for restonBgJt. The proper authority for this pnr- 
poae would seem to lle^he l^slatiire of the Union. Aa 
in tixs case of TerrtbMies,'"'tC^e people of the State by 
apontaneotis actiMi sbo'old or^ihat^ tat unexceptionaUfi 
government for themselves, it might ^S&~iecogaized, ando 
the State admitted to representation undef~it.,.But raV 
prevent confusion some enabling action woUBt^'g^^^y \_ 
be fbund advisable) if not absolutely essential. ^~"^^ - 

Conflicting Claims to QovenvmerU. - =_Wben a disput e "" 
ft riaea reBPeeting w hether a particnlar instrumeDt bas be- 
oome established as the constitution of a State, and there 
are paities claiming under and in t^tposition to it, or when 
the executive or legislative offices of a Stat« are the sub- 
ject of contest, it is always supposed that there exists 
within the State itself proper, legitimate, and effectual au- / 
thority fqrjletennining the contest. It is not the business'^ 
of_the federal authority to interfere fn "such cases , 'unle _B9" 
regnlarly called upon to give protection against violence. 
Such contests must be settled by the state judicial tribu- 
nals when the case is such as to adroit of it, or by the 
legislature, or even by the acquiescence of llie people in 
the claims of one of Uie parties ; and the federal govern- 
ment should accept the settlement as flual. The federal 
authorities can have no concern with questions of regular- 
ity in state proceeding, or with questions of what is proper 
or just in state affairs. Nevertheless, j P. Jhe case of a dis- 
puted state government it ni ay become necessai^- for the 
political departments of the United States government, in 
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the performance of their own duties, to rec<^Dize one of 
the two as rightful ; and when this takes place the reo^- 
nition will bind the goveniinent of the United Stat^ in all 
its departments, and also the people.' 

Invasion and Insurrection. — The United States are 
a lso required to pr otect each Stateagflinst Invasion, and, 
o'a application of the legislature, or of the executive when 
tiie legislature cannot be convened, against domestic vio- 
lence.* T^j^ Mrtjp^fi <•" hna h°°" ♦"■ij said, becomes an 
immense acquisition of strength and additional force to 
the aid of any state government in case of internal rebel- 
lion or insurrection against lawful authority ; while, on the 
other hand, by the requirement ot a demand for aid every 
pretext for intermeddling with the internal concerns of any 
State, under color of protecting her against unlawful vio- 
lence, is taken away.' 

Titles of NbbUity. — The States ar e prohibited , as 
Congress is, from bringing an anti-republi can featur e into 
American institutions by the grant of titles of nobility.* 
The prohibition executes itself, as the titles, should a grant 
be attempted, would be simply void. 



V 



' 1 Tuck. Bl., App. 867. • Conet., Art I. S 10, cL I. 
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CHAPTER XII. 

"^""^ THE AMENDMENTS TO THE CONSTITUTION. 

Amendments adopted, — The Constitution provides a 
simple, easy, aii<^ peaceful method of modifying its own 
proviaions,' in order that needed reforms may be accepted 
and violent changes forestalled. Fifteen ame ndments have 
already been made. The moat of tliese have for their 
obtect to give new r ights, or further protection to rights 
before existing. The e leventh amendment merely Im- 
poses a restriction upon Che federal judicial power, Bct as 
to exclude from it all cognizance of suits against States 
brought by citizens of other States or citizens or subjects 
of foreign states ; and t.hB t.yg|fTli Introduces a change in 
the mode of making choice of President and Vice-Presi- 
dent. The fi ^^t ^P amendmentj gnd t.hp last three natu- 
rally arrange themselves in two classes, each of which, by 
its subject- matter and purpose, is distinctly referable to a 
particular period in the ^constitutional history of the coun- 
try. O ne class consists of those which impose limitations 
on the powers of the several departments of the federal 
government, with a view more completely to protect the 
liberties of the people and the reserved rights of the States ; 
and the pther Is confined iji the main to tailing from the 
States the power to oppress particular classes of the peo- 
ple, to discriminate unjustly between classes, and to take 
away such rights as are fundamental. The first ten be- 
long to the one class, and the last three to the other. 

' CoMt, Art V. 
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The First Ten Amendments . — The ten amendments 
the purpose o f which was to establish gDarantJes against 
an abuse of the powers which had been granted to the gen- 
eral government, were adopted in pursuance of recom- 
mendations by stat« conveutions when giving assent to 
the Constitution.* They all sprung from a distrust of 
power remote from the people, — a distrust which the 
colonial experience had inculcated, and which the events 
leading to the Bevoluticm had intenslQed. The c entral 
gQvernmenti in exchanging the Articles of Confederation 
for the Conatitutton. was receiving an immense accession 
of power, and it was possible to abuse this [rawer to the 
oppression of the citizen, and to the deatructioa of rights 
in the States which had never been surrendered. Up to 
that, t.JT pB thf. StiLt^fl were the special objects of the regard 
and affection of their people respectively. They liad en- 
joyed liberty and a large measure of prosperity under 
state laws, they held their property and protected them- 
selves in their domestic relations under the same laws, 
and when oppression had come and grown until It seemed 
intolerable, its source was to be traced to a distant au- 
thority, which overruled or diajdat^d the local laws and 
took away the protection they would have given. j£al- 
ousy of centralizatio n._ga8 therefore a atro o^ If not a 
IlfL^mountsentiment^ and it found expression in these 
amendments, in which it is decly rpd *lfn*- tjertain en umer- 
aled lil>erties of the people shall not be taken away or 
abridged ; that the enumeration In the Constitution of cer- 
tain rights should not be construed to deny or disparage 
others retained by the people ; and that the powers not 
delegated to the United. States by the Constitution, nor 
prohibited by it to the States, were reserved to the States 
respectively, or to the peoi^le. ^^OCf>^ 

The Last Three Amsndmentt. — In the lapse of ninety ^\^ 
years, a stage in political history la reached in wtiich the 
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fears and anxieties of the people took a new direction. In 
rapid succession one State after another in one third of the "Sr- 
Union bad rejected and thrown off the federal authority, >^. "-> 
and it had only been restored through a war prosecuted ^c~ 

on both sides with great bitterness and with enormous ' ': ' 

destruction of life and property. The temporary displace- 
ment of federal power had been accomplished by t he action 
of the States in their corporate capacity, and the admira- 
ble system of self-government had naturally and most 
effectively co-operated in the action. Wid e diver f ^nces 
in sentiment regarding matters of internal policy , ripening 
into grcar^sC^ngement of feeling between the sections, 
had led to the disruption, and when the exhausting war 
was over the same divergence in sentiment and a like es- 
trangement in feeling still prevailed, and were now found 
to centre on the policy to be adopted for restoring and 
strengthening the shattered fabric of government. The 

arms the.efilUijnfillt^jievotion to State and section, and, 
though the struggle was over, the causes to some extent 
remained, and might possiblj' produce like fruit in the 
future. It had been found in vain that the federal author- 
ities held, and the federal courts decided, that under the 

Constitution ^>tiF'''^'Wri "" "jrht. ir, «i1hi\r«v f.-»m [Jjo 

Union; it was undeniable that for a time certain of 
the States had succeeded In severing their relations and 
setting up a new government; and though the federal 
authority had demonstrated that it had, under the Consti- 
tution, ample powei for self-defence and protection, it was 
deemed wise ani4irwlfillt tQ,rec[uire. the_Sla,tgS..UL.aiUISS; i 
_det.meAnstitiition that was the immediate occasion of the 
{i jvil y i^r. as well as the power to deal unjustly and par- 
tially with classes of the people against whom there might 
be jealousies, prejudices, or antipathies, growing out of 
the struggle through which the country had passed, or out 
of some of the antecedent oi concomitant circumstances. 
Willie, iherefore, the first amendments jrere for the pur* 
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poae of keeping Uie centnl power within due limits, at a 
time when tbe tendency to centralizatioD was aiaiming to 
many persons, the last were ado pted to nnjmfle new re- 
att&inta on stale sovereignty, .at a.liBie_ffUen state^EPJteiS 
had nearly succeeded !■) d p^ttro ying {ha national sovet- 
dinty.' 

Justice of the Amendments. — Of these amendments it 
ma^ be safely affirmed. UiaL ibe first ten took from the 
Union no power it ought ever to have exercised, and that 
the last three required of the States thu surrender of no 
power which any free government should ever employ.' 
Jf the thirteenth, fourteenth, and fifteenth amendmente are 
subject to any juat criticism, it must concern not what the 
Stales are required to surrender so mucb as the Incidental 
expansion of federal legislative and judicial power. 

Sow adopted. — It is a valuable tribute to the general. 
p xcnllp pp y nf ]hp Coustitutlon that no convention for its 
revision has ever l>eeD convened, nor indeed ever very 
seriously proposed except at a time immediately before 
the civU war, and when a settlement ol existing contro- 
versies in that mode seemed to most people an impossi- 
bility. JULtbe am endments originated in Congress, were 
proposed by Congress to the States, and by the States 
were ratified. The questions which their proposal raised 
were in the main political, but there were t.wn nuptt.in^a^yf 
la. w o f DO little importaace and nicety. Neither of these, 
however, received authoritative settlement, because in the 
end such a settlement became unnecessary. These ques- 
tions were the following : — 

1 . The_Cpnstitution ' requires for the adoption ol any 

' These amendmenti were declared adopted a* foUowa the thir' 
teenth, Dec 18, 1865; UMfoiirt«eDth,Julr 28,1868) sad the fifteentlt, 
March 30, 1870. 

> Thoie nho claim that emancipated slaves ihoald be paid for 
have generally agreed that the United Stalea, and not tbe States, 
ihould make the parment. 

• CoDit., Art. V- 
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proposed ameodment that It aball be ratified by the l^is- 
laturea or cooventions of three foarths of the Utatee. At 
tbe time when amGndmanta were first p rQp08 e ct_8ome of 
the S tates had not been restored to theit uomi aja nd cOfi^ 
stJtutiunal relations to the Unlou, and liad not been ad- 
mitted to representation In Congress. Until they should 
be, It was by no means certain that the assent of three 
fourths of all tbe States could be obtained to any amend- 
ment, and thfi ^ Utffl^g " ^^ m ade whether States not then 
holding their constitutional relaOons'To the otfiers In the 
Union were to be counted at alt. Fort unately, in the 
delay that occurred while raUEipitttoh was In progress, 
pnoiigh of the States were-adlnitted^to representation in 
Congress, and Joined In the ratificatiou^^torender^Jhe 
i|iiBaHnn nnin>p ortant, 

2. Two S tates after f ^ lvln^ their consent to the four- 
teenth amendment, afterwards, but before three fourths of 
all had ratified, through their legislatures declared the con- p. 
sent withdrawn.' It was scarcely pretended that thisl^y. > 
could have been done if the proper majority of the States ' , ' 
had previously ratified; but It was insisted that it might 
be done at any time before the amendment bad become 
incorporated in the Constitution. This question also was 
rendered Immaterial, and In the same way with the other. 
It Is interesting, however, to note that, in a somewhat 
anal<^ous case, itJuMJi£gjL-Ut)eal£dli_li££ld£y.Jhat_con- 
aeR.t_ once given is g iven final Ij'. Whe re by statu te a munt^ 
c lpality Is permitted, with the consent ofam^orlty of Its 
electors, to riuse exceptional taxes or assume exceptional q. - 
burdens, an election once held which results in a favorable t 
vote Is conclusive If, however, the first election resulu »^ 
in a majority agamat the proposal, and there is nothmg in ^ 

> The two Suiei were^Ohio and New Jenef. New Ynrkdeckred 
her couMnt to the fifteenth amendmeat withdrawn under like circum- * 

BtAnceB. Oregon made a like deelaTation in reipect to Ihe fourteenth 
amendment, wme lime after the proclamttion of the Secretar; at ' 

State announcug its ratification. 
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tbe law which n^atlves the right to vote again, the case 
stands as If no election had been had, sad the sense of 
the people may be taken again and again, and a favorable 
vote at the last election U as eO^ctual as if it had been 
obtained at fiisL' 

' Wood* e. LawKDUe Cgnntf. 1 Black 386; Woodward n 8npH< 
rUon, 2 Cent Law Jour. 390; Society for SaTingi c. New LoodiHi, 
29 Coon. 17i t SupeiTiton «. Gilbttitb. 9U U. S. 314 
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CHAPTER Xra. 

CIVIL RIGHTS AND THEIR GUARANTIES. 
)i^(^~f SsonoM I. — Religious Libzbtt. 

The Constitution. — Thfi-JConatitufaQB.^a origipally 
.adopted d eclared that "no religious teat shall ever be 
required ais a qualification to any ofHce or public trast 
nuder the United States." ' By amendment it was flir^ 
ther provided that " Congress shall make no law respect- 
iDg an establishment of religion, or prohibiting the fVee 
exercise thereof." * Both these provisi ons, it will be seen, 
are Timitif tiny|A npon t.ho powers of ( 'ongvpHH only. Nei- 
ther the original Constitution nor any of the early amend- 
ments nndertook to protect the religious liberty of tiie 
people of the States against the action of their respective 
state govecnments. Tha fourteenth amendment is per- 
haps broad enough to give some secarities if they should 
^ be needfuL 

^'^^"-f'^EstaNUhment of Jidiffion. — By establishment of re- 
liant tlie setting up or recognition of a state 
dinrch, or ab4^t the conferring upon one church of spe- 
dal favors and nl^ntages which are denied to others.' 
It was never intendeS^^ the Constitution that the gov- 
ernment should be prohmtt^ from recognizing religion, 
or that religions worship shomik^ever be provided for in 
cases where a proper rec<^ition dSDivine Providence in 
the working of government might seem"^ require it, and 
where it might he done without drawing anjSiividiona dis- 
tinotjons between different religious belief^, orgaa^ations, 

' CoMt, Art VI cl. 8. * Coiut, Amendment 1. \ 

* 1 Tnck Bl. Com., App. 296 ; 2 Ibid., App., Note O. 
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or sects. The Christian religion was always recc^ized 
in the administration of the common law ; and so for as 
tbst law continues to be the law of the land, the fnnda- 
mental principles of that religion must continue to be rec- 
ognized in the same cases and to the same extent as 
formerly. The propriety of making provisions for the 
appointment of (^aplains for the two houses of Congress, 
and for the army and navy, has been sometimes ques- 
tioned ; but the general sentiment of the country has ap- 
proved it, and the States make corresponding provision 
for l^islative bodies and stat« institutions. The federal 
legislation has never gone farther ; it has never undertaken 
to prescribe a religious test for any purpose. Neither has 
It ever assumed the authority to prohibit the free exercise 
of religion anywhere. But the IVeedom of religion cannot 
be extended to prevent the punishment of crimes. Poly- 
gamy and bigamy are crimes none the less because en- 
couraged by the teachings of a religious sect. " To call 
their advocacy a tenet of religion is to offend the common- 
sense of mankind." ' 

State Gwirantiea. — With the exception of the provis- 
ions above made, the preservation of religious liberty is 
left to the States, and these without exception have con- 
stitutional guaranties on the subject In the main these 
are alike, and tfaey may be summed up as follows : — 

1. They establish a system, not of toleration merely, but 
of religious equality. All religions are equally respected 
by the law ; one is not to be favored at the expense of 
others, or to be discriminated against, nor is any distinc- 
tion to be made between them, either in the laws, in 
positions under the law, or in the administration of the 
government. 

1 " Whilit ledislatton for the eihiblithment of n reTiglon is forblfl- 
den and iti free e^ierciae permlttei], it dne« not folloir that everything 
which maj be so culled can be tolerated. Crime is nol the less odioiiB 
becaiiM lanctioned bjr what any particular «ect muT dcikgnate as re- 
ligion." Field, J., DavU v. B«Mon, 183 U. 8 S33. 
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2. They exempt all peraoas firom compalsory eupporl 
of religious worship, and ftvm oompulsorj' attendanoe upon 

the same. 

3. They forbid restraints npon the free exercise of re- 
ligion according to the dictates of conscience, or upon the 
free expression of religious opinions.' 

These ire adopted as fundamental principles. No man 
in teligious matters is to be discriminated against by the 
law, or subjected to the censorship of tlie State or of anv 
pnblic authority ; and the State is not to inquire into or 
take notice of religious belief or expression so long as the 
citizen performs his duty to the State and to his fellows, 
and is guilty of no breach of pnblic morals or public 
decorum.' 

Blasphemy, tftc. — But the courts of the Union and 
of the States, in administering the common law, find it 
necessary to take notice that the prevailing religion of the 
country is Christian,* and that because of that fact certain 
conduct may constitute a breach of public decorum, and 
therefore be illegal, though it might not be where a differ- 
ent religion prevailed. The law of blasphemy depends 
largely for its definition and application upon the generally 
accepted religious belief of the people ; and in the law of 
contracts many provisions might be found to be illegal in 
a Christian country which would be enforced where the 
Mohammedan or some other form of religion prevailed. 
Questions of public policy, as they arise in the common 
law, must always be largely dependent upon the prevailing 
system of public morals, and the public morals upon the 



1 In SUte B, District Board, 76 Wig. 177, the mere reading of the 
King James Tersinn of [he Bible in the public schoots was lield tu 
violate provliinns like the nbove. For n discuseion of kindred cases, 
■M rote to this case in 29 Am. Law Register, 321, and compare 
Moore c. Monroe, 64 Iowa, Sfl7, where it was held that such reading 
did Bit make the achool a place of vorship. 

' Cool ej-, -Con It. Llm„ ch. 13. 

' Vidal V. Girard's E^teculors, 2 How. 187. 
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prevailing religious belief.' L^slation may also recognize 
the general religious seutimeuts of the people in the police 
regulations it establishes and in the statutory oSences it 
definesV Thus, it ma}' prohibit secular employments on 
the firstMay of the week, that day being observed as a day 
of rest and worship by religious people generally ; ' and it 
may coudeinn and provide for the punishment of any cou- 
duot nhich iVcondemned by the common voice of Christtan 
nations, thoug\admitted eUewhere, such as cruel sacrifices, 
the practice of polygamy, Ac* And It may require that 
all religious wors^ and observances shall be conducted 
in accordance with the ordinary rules of order, and pun- 
ish whatever extravagances tend to a breach of the public 
peace. But even the lav of blasphemy roust be so admin- 
istered as to preserve libVty of discussion and argument 
upon the most vital points^f 

Exemptions. — Whether^^r not it be wise or politic to 
exempt the property used for religious purposes from tax- 
ation, ag is commonly done, IV cannot be said to be in 
a legal sense unconstitutional fe do so. As has before 
been said, the selection of subjects for taxation is always 
a matter of policy, and the l^slation will exempt from 
the burden such as a general regard t)t\the interests of the 
poUticat community may seem to readeV.advisable.* Jf it 
be unwise or unjust, legislation must Correct the evil. 
But exemptions, to be valid, must be impartial as between 
sects. '-. 



»eWth 
Delj 



'> Commonwealth i>. Wolf, 3 S. & R. (Penn.) 46 : Frolibkilt 
Mobile, 40 Ala. T2A 

> Speiir, Religion nDd the State, 315-31B. 

• People «. Ruggles, 8 John*. (N. Y.) 2W, S 

' But Buch exemptioiu wn mere hvon ; they are to be ■ 
construed. Matter of Hajror, &a of New York, 11 Johna. |N. Y.|' 
Broadway Baptiit Church d. HcAtee, S Baih |Ky.|, 508. And tl 
tnay be repealed. Chrut Chnrch v, Fhiladelphia, 24 How SOO. 



D,g,t,.?<ib, Google 



CIVIL BIGHTS. 217 

Section IL — Securitt of the EhrELLma, and of 

Pbbsom Atn> Papebs. 
Quariering Soldiers, dbc. — The third article of the 
MBfiUll""'"'^ proyldes that " no soliller' eball, in time of 
peace, be quartered Iq aby house without the consent of 
the owner ; nor in time of war but In a manner to be pre* 
scribed by law." The evil at which this is aimed has been- .' 
so long unpractised in this couQtr>-, that it is difficult to 
su^^at to the mind the possibility that security i^^nst it 
may be necessary in a country governed by settled princi- 
ples of law. Nevertheless, a declaration of the Indefeasi- 

jO — —M^right of the citizen can never be wholly needless. 

^^-i^ Soldiers will be quartered upon the people, if at all, 
undefN^e orders of a superior, and either because of 
some sup^Med imperious necessity, oi In order to annoy 
and injure tBd^e who are compelled to receive them. The 
plea will alway^^ that of necessity ; but this can never 
be a truthful plea i^J^me of peace, and If the necessity Is 
likely to arise in time ?>£ war, the first principles of justice 
demand that it should be'firovided for by law, and limita- 
tions and restraints impoagKL At best it is an arbitrary 
proceeding : it breaks up the quiet of home : it appropri- 
ates the property of the citizen 1)o the public use without 
previous compensation, and wtthotit assurance of compen- 
sation In the future, unless the law st(alt have promised 
it. It is difflcuU to Imagine a more teriqble means of op- 
pression than would be the power in the^^xecutive, or in 
a military commander, to fill the honse o\an obnoxious 
person with a company of soldiers, who sh^l be fed and 
warmed at his expense, under the direction of an officer 
accustomed to the exercise of discretionary 'authority 
within the limits of his command, and in whose presence 
the ordinary laws of courtesy, not less than the rules of 
law which protect person and property, may be made to 
bend to whim or caprice.' Such oppressions were f)%sb 
' Cooler, Conit Lim., 6(h ed., S7S. 
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in the minds of the people when the DeclaratioD of Inde- 
pendeiMia was made, and they thea deoouDced what they y^ 
prohibited by this &mendmenL It is proper to add that , 
this protection has no application in time of waTto-Jfee ■■ 
enemies of the country. 

UnreasonaMe Searches and Sdzurea. — T he fourt h^ 
aEttelftilf .the amendments has in view i nvas ions of light 
whfcb are more frequent, and of wLiuh others may be 
guilty besides those who command the mlHtary force of 
the State. Most commonly, pgclaESj they con sist in a 
disregard of thai maxim of constitut ional low trhich finds 
expression in the common saying that every man's house ta 
his cast le. The meaning of this is that every man undS? 
the protection of the laws maj close the door of his habi- 
tation, and defend his privacy in it, not against private 
individuals merely, but against the officers of the taw and 
the state Itself The amendwf'jt' tlc cl ares IJiat " The right 
of the people to be secure In their persons, houses, papers, 
and effects, against unreasonable searches and seizures, 
shall not be violated ; and no warrants shall issue but 
upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, and 
tiie persons or things to be seized." 

The latter clause of the amendment sufficiently indicates 
tlte circumstances under which a reasonable search and 
seizure may be made. Firsts a warran t mnat issue : and 
this implies, (a) a law which shall p oint out the circum- 
stances and conditions under which the warrant may be 
granted; (ft) a court or magistrate empowered by the 
law to grant It; (c) an officer to whom, it ma};_be issued 
for service. Second, a show i ng oT probable cause ; by 
wliich Is meant the production of satisfactory evidence to 
the court or magistrate, (a) showing that a case exists in 
which the issue of a warrant would be jnstiGed by the law ; 
(d) pointing out the plac^ to h e se arched, and th e persona 
or tIiijiK9.tQJK3£ized if they shall be fonnd there. Third, 
a particul ar degcriptioni.in the warrant, of place, person. 
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or things sofllcient to guide the officer in executing it. 
Nothing lese than tiiis can be sufficient.' 

The law pr o viding fo r aearch -warrants should be limited 
to cas es of actual crime^in which the thing which was the 
subject or the instrument of the crime, or the supposed 
criminal, is concealed, or supposed to be concealed, on in- 
dividual premises. The following are the most frequent 
cases : for prog«tj_ stolen, and the suggoaed thief i for - 
property brought into Uie country in violation of the 
wvpniip )>iira, and the supposed ssuUEgl^: for imple- 
ments of gaming nn| ftwfnl]j; kept t and for liquors onlaw- 
fnliy stored for sale . N o doubt the ripht of search mav"6e 
extended_by statute t o other off e nces; b ut any search l a 
obtain evidence of an Intent to commit a crime can never 
be legalized.' 
— The warr ant mnst be e xecnted by a search in the very 
place described, and not elsewhere ; the service should be 
made m the day-time, and without the presence of a 
crowd of people ; ' and the subject of the search must be 
brought before the court or magistrate, to be disposed of 
according to law.* If the officer obevB the commam| of^ 
hia warrant, and Is gnilty of no excess or departure, he is 
protected, even though the search proves to be Ihiitlesa 
and tbe showing of cause unfounded. 

Without a search-wa rrant the doors of a man's dwelling 
may be forced for the piirpbae of arreatTng'a'peraon known 
to be therein, for treason, felotiy, or treach of the peace, 
or in order to dlspoasess ttie occupant when another, by 
the Judgment of a competent court, has been awarded the 
possession. I n extreme case s this may also be done for 
the enforcement of sanitarj- and other police regulations ; 

> Biihop. Crtm. ProcedDre. §§ 240-246. 

3 Wilkes'i Case, 2 Wita. 161, and 10 State Trinli, 1405, Bn»n>. 
CoDit. Lav, 613 ; De Lolme, Cotibi. of Eii|;land, ch. 18. 

> 2 Hale, P. C. 160 ; Arch. Cr. Lair, 7tli ed., 145. 

* Fisher u.HcQirr.lGrnj (Mhm.),!; Oreen k. Brigg*, 1 Curt. 811 ^ 
Uty Sing Jeck v. Andenoo, 57 Cal. 251. . 
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but, in geDOral, the owner may close the outer door against 
any unlit-ensed entry, and defend It even to the taking of 
life if that should become necessary.' 

The protection of the Constitution ia not, however, con- 
flned to the dwelling-bo use, but it extends to oan'a perso n 
and_£apers, wherever theymay '6k'. It is justly Siwuufffi 
that every man may liave secrets pertaining to bis busi- li"^ 
ness, or his family or social relations, to which his books, 
papers, letters, or journals may bear testimony, but with ^ 

which the public, or any individuals of the public who may 
have controversies with him, can have no legitimate con* 
oern ; and if tbey happen to be disgraceful to him, they 
are nevertheless his secrets, and are not without justifiable 
occasion to be exposed.* Moreover, it is as easy to abuse 
a search for the purpose of destroying evidence that 
might aid au accused party, as it is for obtaining evidence 
that would injure him, and the citizen needs protection on 
the one ground as much as on the other. Even a search- 
irtrr"^ *" seize private papers, letters, and memoranda, 
S"^^* be wholly unwarranted, except possibly In cases of 
frauds upon the revenue, wfaere the papers to be searched 
for have been the agencies or instruments by means of 
which the frauds have been accomplished or aided.* 

' Bohannon u. Commonwealth, B Bush (K7.), 431 ; a. o. 6 Am. 
B«p. 474 ; Fond e. People, 8 Mich. 150. 

" Cooley on Tom, 2nd ed. 848. 

* The Beiznre of the papers of Algemoo Sidney, which were 
made use of as the means of CDnricCing him of treason, and of those 
of Wilkes about the time that the conCrorersy between Great Britain 
and the Amerioaa Colonies was uinming threatening proportions, 
wu probably the immediate occasion for this constitutional pro- 
Tisioo. See Leach v. Money, Bnrr. 1T42 ; s. c. 1 W. Bl. &6G, 19 State 
Trials, 1001 and Broom, Const. Law, 625; Entick v. Carrington, 
2 Wits. 275 ; 8. c. 19 State Trials, 1030, and Broom, Const. r,aw, 
568 ; May, Const. Hist., ch. 10 ; Trial of AlEenion Sidney, 9 Slate 
Trials. 817. 

This whole matter ii learnedly and elaborately discmeed in 
Dulled States v. Boyd, 116 U. S. 816, where the question arose upon 
a rerenue statnte proTidlng that in case of an action attainst an un- 
porter a certain paper should on notice be prodaced by liiro, or iu 



.t^otit^le 



CIVIL BIQHT8. 221 

General Warranta. — A j^eneral-Harnmt U one whicli 
either, (1) describee or names do offender, but leaves the 
miaisterial otQcer to discover and apprehend aX discretion ; 
or (2) describes no ^lace to be se^ichej, but gives the 
ofBcer unlimited authority to invade the privacy of indi- 
viduals without restraint Such warrants were not un> 
(jommon in England previous to the decision in Wilkes's 
case, which forever determined their illegality ; ' and there 
were instances in the CoIoDies__ also which were among 
the grievances complained of when the Revolution was 
inaugurated.* 
Arrests teiChout Warrant. — There are a jfew cases in 

gives little countenance to such arrests, and whoever 
makes one must show that the exceptional case existed 
which would Justify It. Any one may arrest another 
whom he sees committing or attempting to commit a 
felony or forcible breach of the peace ; and a peace officer 
may arrest, on reasonable grounds of suspicion of felony ; 
but the person arrested must be at once taken liefore some 
court or magistrate of competent jurisdiction to take cog- 
nizance of the offence. A peace officer may also make 
arrests witbont warrant when municipal by-laws are being 
violated in his presence ; * but he will be a trespasser If 

content* ai ilated by the district attorney ihould be taken as true- 
The court conjtdered the statute bad aa violating the «pint of the 
px)hibition of the fifth amendment against compelling a perion to be 
a witness against himself, as well as that of the fourth against un- 
reasonable searches and seizures. It held that a compulsory pro- 
duction of papers to establish a criminal charge as a forfeiture of 
property nas illegal whenerer a search and seizure would be; that 
such compulsory production or search and selmre to get evidence of 
a dime is nnreasonable, and differ* utterly from a search for stoleo 
property, 

' See last note. 

* Quincy's MaM Rep. 51 and 395. A form for a writ of assist- 
ance, prepared by Governor Hutchinson, i* given in these Beporta, 
on p. iia 

*Hitehdlv. Lemon, 84 Hd. ITS. See Roes >>.LegKett,ai Mich M6. 
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he handcuflb or coDfioes without neceesity a petwm so 
arrested.' 

/^ 

~^.^ -SpcriOM III. — The Fbohibition of Slatcbt. 

SiatorieaL — When the Coastitution was adopted bUt- 
«ry existed ia every State save one. The exception was 
the State of MassachuBette, in which it had been judicially 
held, that e, provision In the CoDstitution which declared 
that " all men are bom free and equal, and have certain 
natural, eesenUal, and nn&Iienable rights ; among which 
may be reckonedN^e right of enjoying and defending tiieir 
lives and liberties ;' that of acquiring, poasessing, and pro- 
tecting property; in fine, that of seeking and obtaining 
their Bafety and happiness," — wbb inconsistent with the 
status of slavery, and tbercfore entitled every man to bis 
fireedom.' It is not certain that this provision was deUb- 
erately adopted in this sease, and it is probable that in 
other States it would not have been consti'ued as confer- 
ring fVeedom npon slaves ; b6t neither the clause itself, 
nor the &ct that a few slaves obtained their liberty under 
it, attracted general attention at nie time, and the relation 
of slavery elsewhere was not sensiffly affected. 

But although slavery prevailed in twelve of the original 
States, the interest in and feeling toi^rda it in the north- 
em and southern portions of the eountrj' were bo radically 
different, that it became exceedingly difficult to agree upon 
the method in which it should be dealt with by the Con- 
stitution. Its very existence seemed to some persons a 
reproach to those who had just emei^d fhim a successfhl 
Btmggle for their own hberties, and were noW framing a 
government for their further protection ; and the com- 
promises upon the subject which were finally thread upon, 

1 Grlffln r, Co1em«n, 4 H. & K. 206. 

■ Draper dvll Wmr in America, vol. 1. p. 817 ; Bancrofl'i Ri«t. oT 
n. 8., vol. X. p. 866. SlKve(7 thai diwppearcd in Ma«uchawtU 
Tei7 much u it did in England nnder tlie decision in Sommenett'i 
Cue, 20 State Trial*, 1 ; LoOt'i Report*, 18; BnxHn, Coo*' Law, 106. 
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after much difficalty , voald perliaps have been impossible, 
had it not been believed bj mauy people in all aectionB 
that the ioatitution could have but a temporary existence, 
and must before many years be wholly done away with.* 
And it is a significant fact that the word " slave " or " ^avery " 
does not appear in the Constitullon, but servitude and the 
slave-trade are vaguely referred to under other designa- 
tions, as if they were things not to be more pUinly men- 
Uuned in a firee constitution.' 

The foreign alave-txacle was abolished in 1 808, — as sooD 
as the compromise in the Constitution on that subject would 
permit, — and the existence of slavery in the States did 
not become the subject of seriouB national controversy and 
disturbance until the applioatiou made in 1819 by the Ter- 
ritoiy of Uiseouri for admission to the Union as a State. 
The immediate occasions for excitement at that time were 
the provisions in the constitution which was offered for 
acceptance, which not only recognized the existence of 
alaver)', bat excluded from the legislatore the power to 
atralish it, and, in order to give additional security to the 
tnstitntion, required the adoption of legislation to prohibit 
the admission of ftee negroes within the State. The con- 
troTCrey, which for a time seemed to threaten the exist- 
ence of the Union, was quieted bj' the admission of the 
State upon the fundamental condition that no law should 
be passed " by which any citizen of either of the States 
in the Union shall be excluded from the enjoyment of any 
of the privileges and immunities to which such citizen is 
entitled under the Constitution of the United States," and 
by providing that " in all that territory ceded by France 
to the United States under the name of Louisiana, which 
lies north of thirty-aix degrees thirty minutes north lati- 
tude, excepting only such parts thereof as are included 

1 It waa prohibited by commoD cooMot in the Northweit Terri* 
tory in 1787. 

* BverBtft th«tlon>. toI. It. p. 800; MadiKiii'i Works, vol iii 
p. 160 ; FroChiDghain, Riie of the BepnUic. 602. 
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withiD the limits [of Missouri], slavery and involuntaiy ser- 
vitude, otbenvise than in the punishment of crime whereof 
the pa;rty shall have been duly convicted, shall be and is 
hereby expreesly prohibited." ' This compromise proved 
eventually unsatiefactory U> both sections ; the one insist- 
ing that citizens of any of the States were of right entitled 
to settle in the Teiritories with every species of property 
rec<^ized by the state laws, and to be protected therein, 
while in the other the sentiment grew and became domi- 
nant that the federal government ought to prohibit slavery 
in any territory subject to its Jurisdiction, and to disooun- 
tenance it in every way. A new and further compromise 
became necessary in 1850, but this was followed, two yean 
later, by the repeal of the prohibition of slavery north of 
the Missouri Compromise line, and in the rapidly settling 
Territory' of Kansas armed conflicts took place between 
those who proposed to introduce slavery and those who 
determined to exclude it. During the decade beginning 
with 1650 the animosity and estrangement between the 
sections increased, until in 1S60 a President was chosen 
as an avowed opponent of any fiirther extension of slave 
territory ; and, taking this as conclusive evidence of a 
determination to make unconstitutional war upon tlieir 
interests, all the alaveholding States, with the exception of 
Delaware, Maryland, Kentucky, and Missouri, announced 
their withdrawal tVom the Union, and in the two States 
last named there wero also proceedings which assumed to 
do the same. 

It had never been claimed by any considerable number 
of persons that, as matter of constitutional law, the Unit4!d 
States could interfere with slavery within the States. The 
whole subject of ^e domestic relations was left exclusively 
by the Constitution to the States.* Only when slaves es- 

• Benton, Thirty Tear»' View, ch. 2; Writing* of MadiioD, iii. 
15e^l»e ; gtephene, War between Itie Stales, ii. 131-1T6. 

^ Bnrry i;. Merceln, 5 How. 108; Ei rel. Hobbi & Johnion, 1 
Wood»,637. 



D,g,t,.?<lb, Google 



CIVIL BIGHTS. 225 

caped fW>m service and fled into other States did the 
power of the United States attach, and then it had exclu- 
sive Jmisdiction to legislate for tbeir retom to their mas- 
ters.' The point chiefly in dispate as a proposition of law 
was that Congress might prohibit or abolieh slaver3' in the 
Territories and in the Diatrict of Columbia. This was de- 
nied, as t>eing opposed to the spirit of the constitutional 
compromises, and as establishing differences in right and 
privilege as between the dozens of the several States de- 
siring to remove into such Territories or District with 
their property, or having occasion to visit or pass through 
them and ta^e their servants. Some of the subjects of 
dispute were less mooted ; and among these were the right 
of the United States to regulate and prohibit the traffic in 
slaves as between the States, and the right of colored per- 
sons to the privileges of citizenship in the States. The 
latter was denied by the federal Supreme Court in a case 
decided in 1357, and the court, though that particular 
point disposed of the case, took occasion to go farther, 
and to deny the power of Congress to prohibit slaver}' in 
the Territories.* By those who disputed this last position 
the opinion of the court was denounced as an unwarrant- 
able attempt of the court to settle a political controversy 
by an ex cathedra and extrajudicial opinion, and a new 
btttemeas was brought into the existing excitement, much 
to the detriment of the proper influence and authority of 
the court. 

The war ended in the practical destruction of slavery In 
ali the States which had Ijeen in rebellion. The President 
bad declared emancipation by proclamation, and the armies 
had accomplished it as they advanced.* The provisional 
governments all recognized it. and when the reorganized 
States came with new constitutions for admission to repre- 
sentation in Congress, these contained an express prohibl- 

> PHgg e. FenniylTRniii. 16 P«t. 539. 
9 Scod V. Sandford, 19 How. S93. 
■ Slorj on ConiL, 4th cd , J 1023. 
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tioD of slmveiy. Still slavery exUbed in th« border States, 
aad in order to Bbolieh it there, as well as to giv« oonsti- 
tutional formality to the national antielaverj' proceedings, 
tiiB tliirteenth amendment to the Constitution was proposed 
and adopted. 

The Constitution. — This amendment dedares, adopting 
the language of Uie Ordinance of 17S7, that "neither 
slavery nor involuntary servitude, «zoept as a punishment 
for crime whereof the party shall have been duly convicted, 
sfasJl exist within t^e United States, or any plsrce subject 
to tbeir Jurisdiction." The word "slavery" in this country 
has acquired a somewhat technical meaoing, and is limited 
to that sort of servitude which has |H«vailed under the 
state laws, namely, to servitude for life. The prohibition 
of slavery merely might tjierefore seem to be limited to 
this sort <^ service, leaving the l^islative authorities at 
liberty to establish compuleoiy service for terms of years 
at discretion. Indeed, suefa servitude bad existed in the 
early histoiy of the country in cases of immigrants known 
as redemptioners, and of some others, and it would be 
easy to surest exceptional cases in which excuses might 
exist to enact laws for compulsory service, were the legis- 
lature so disposed. It was deemed important, therefore, 
that Ibe prohibition should include, not slavery merely, 
but all classes of involuntary servitude iK>t imposed as a 
punishment 

Involuntary Seroitude. — The prohibition whs not unim- 
portant. Immediately foUowing emancipation, laws were 
passed in some of the late slaveholding States for the 
compulsorj' appFenticeship of oolored persons, on terras 
whi(^ were made applicable to tliem alone ; and the pro- 
visions of the indeotnre were such as evidently assumed 
tbe ioferior and degraded condition of this class of per- 
sons, and had a strong tendency to perpetuate it. Id 
some States, also, colored persons were forbidden to en- 
gage in certain ordinary employments exi-ept on payment 
of a large license-fee, or on producing to tlie authorities 
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satisfactory proof of good moral diaracter. It iriki soon 
decided tbat oompul&ory apprenticesh^ nnder tb«ae partial 
nod invidioDS laws was involnntary servitude withia the 
meaQing of this amendment, and was therefore forbidden.' 
It eao scarcely be doubted that exclusion from employ- 
ment may as efTectually establish inTolDDtarj' senitade as 
any nse of [Aysical force. In so far as one is excluded 
from entering npou common Tocations, tfae sphere of his 
choice is narrowed ; aod if tfae prohibitJoii maj' be made 
applicable to one or two employments, it may be extended 
to all but one, and at last the class discriminated gainst 
may be forced to serve in a menial emplojinent, and the 
nominal freedom then becomes degradii^ slavery. It is 
therefore a just oonclnsion, that any discrimination which 
narrows to one class, while leaving anreatricted to others, 
the freedom of choice in employments, mnst be regarded 
ae (be establishment of inTcduntary servitude, and there- 
fore forbidden. 

But the amendment is not deigned to interfere with 
sach regulations of service in the domestic relations as 
were formerly admiseihie, including the service of minors 
in apprenticeship under general laws. The involuntary 
servitude forbidden was snch as woold not be tolerated by 
the f^%e principles of the common law, and not such as 
that code permitted in the case of dependent relations. 

Miforcement Zaws. — The same funendment also pro- 
Tides that "Congress shall have power to enforce this 
article bj' appropriate legislation." Whether this provi- 
sion has any importance must depend npon whether the 
prohibitory clause itself falls short of fnrnishing a com- 
plete and sufficient protection. A conetitntional provision 
is sOTnetimes, of itself, « complete law for the accomplish- 
ment of the purpose for which it was established, and 

' Matter of Turner, 1 Abb. U. 8 84. It ii held that the Icgiala- 
ture may make the breach of particular kind of contract, forexan^le, 
a contract to 1abor,an indictable o&ence, without violating the 13th 
Amendment. State v. Willlami, 10 S. S. Bep. 870 (S. C). 
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sApetimes it merely declares a principle which iriU be 
dortqant until legislatjoa ia had to give it effect When 
the totmei ia the case, the provision is sometimes spoken 
of as BW-execntiug. 

Nearly^all the provisions of the federal Constitution 
which confei; legislative or Judicial power, are inoperative 
for the practical purposes intended until legislation under 
tbem has given^^e means, and pointed out the methods, 
by which the powers shall be exercised. The case of the 
judicial power is an^^t illustration : it extends to contro- 
versies between citizens of different States, but, before it 
can be applied in actuiiKsuits, there must be legislatioa 
which prescribes what classes of these oontroversies the 
federal courts shall be pennitted to take cognizance of. 
In like manner, the conrta do not take ci^nizaiice of cases 
of bankruptcy until the jurisdicbwn is expressly conferred 
by law, though the Judicial power ikexteuded to those cases 
by the Constitution itself. 

With some provisions of the Con-shtution, however, and 
especially the prohibitory clauses, it tsi different. A pro- 
hibition of a power in the federal Constitution defeats any 
attempt at its exercise, and any court, state or federal, 
that may have cognizance of a case iu wltjch the power 
can oome in controversy, whether directly or incidentally, 
must take notice of, and act upon, the prohibition. Thus 
the mere declaration that " no bill of attainder shall be 
passed" has been found ample to protect all the people 
agMust legislative punishment, iu cases not within their 
proper oc^nizanoe, though no legislation has ever been 
had looking to its enforcement. The case of the prohibit 
tion of laws impuring the obligation of contracts is a still 
more striking illustration of the force of certain provisions 
standing independently. In a multitude of forms laws 
have appeared which were supposed to violate this provis- 
ion, and in no case has a conrt. either state or national, 
had any difficulty In dealing with it, or in declaring the 
law null if it was believed to be within the prohibition. 
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Sacb a provision may weU be declared self-czecaling : It 
Is a complete and perfect law in itaelf, which all courts 
maet take iie^ce of aad enforce whenever a disregard 
of it comes to meir Judicial notice, without any statute 
requiring or expreHlv pei'mitting it. 

The prohibition of sl^ery and iuvolaotary servitude is 
8elf-«xecating in this sen^ All state lawB then in exist- 
ence which were inconsistent^witb it were by its inherent 
force nullitied, and all sta^\legiBlatiQn which should 
thereafter be attempted inconaiswiit with it was rendered 
null in its incipieacy. And while dxirte shall be in exist- 
ence competent to issue the writ otAqbean corpus, and (^, 
to administer common-law remedies, it "B^ms difficult to '' ' 
imagine a case of attempt at a violation or evasion of this 
declaration of universal liberty that shall be wanting i 
appropriate redress.' _3^ 

Section IV. — The Gdaranties of Life, LtBBBTS, and 

,^__^^ Equality. 

-A.(_ Jj_r The Constitution. — I t. is de clared by t he fonrtcenth arti- 
cle of the amendraeDts, that " no State shall deprive any 
person of life, liberty, or property without due process of 
law, nor deny to any person within its jurisdiction the 
equal protection of the laws." Thia provision is directed 
at state action only, not at the action of individuals ; ^ but, 
since the State must act through some of its departments or 
officers, under the term "state action " will be included the 
action of any department or instrumentality representing 

1 The Ttiirteenth Amendment of its own force aboliBhed slfiveiy, 
knd nnlike the Fourteenth, pennite Congreu primitrjly and directly 
to legielite w> u to meet sll caiei affected by it Bat it relates only 
to ilavery and Mrritude, not to aneqnal cIbm iegiilntion. The denial 
to negroei or equal admieiion into inng, cftre, theatrea, Ac., with 
whites it not a form of eerriCiide. It is a ciTil injury. Tliii amend- 
ment, therefore, prea Congress no power to pass an act forbidding 
Buch denial. Civil Rights Cases, 109 O. S. 3. 

« Tii^nia v. Rivea, 100 D. S. 818 ; Ciril Rights Casei, 108 U. & a 
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the State. A state i^cer may tfaereforo be punubed 
for excluding persons from jary service because of their 
race.' Copgre aa has pow er to en force these proTisioe». 
Its acticm^ howefeT, iDtisi; be by way of correcting aud 
overriding action taken by the State, and oot by primary, 
direct legislatioD as to the subject-matter.' 

Due Procesa of Law. — To a proper appreciation of 
thia^aranty it is importa nt, firetrto Tave correct under- 
standing of the terms mad e nse of. Tlie terms are gen- 
eral, and can only be uiuleratood when their known and 
customary application is explained. This is especially Ihe 
case with the phrase " due process of law." It has long 
been in use, among law writers and in judicial deciaiocs, 
as implying correct and orderly proceedings, which are 
due because they observe all the securities for privale 
right which are applicable in the particular case. In this 
sense it is syno nymou s with_^^a w of the land, " as used 
in the &a)oas twentj'-ainth chapter of Magna Charta, which 
declared that " no freeman shall be taken, or imprisoned, 
or disseized, or outlawed, or banished, or anyways de- 
stroyed, nor will the king pass upon him or commit him 
to prison, unless by the judgment of his peers or the law 
of the land." The identit}' of the two in meaning and 
^ purpose is now well settled.* 
'^i^^j-^bdorittiB^-the identity of meaning, however, does not 
'of itself iKlng us to an understanding of the purpose and 
effect of this gwi^nty. " What is the law of the land? 
It cannot be the fiwu^on law merely. Statute law is 
in the highest sense the Ikw^f the land ; and the legis- 
lative department, created for Ibe^^ery purpose of de- 

1 Ei parte Virginia, 100 U. S. 839. If, howeTe^rT^he lefrislitivo 
department of the Stste hu fnrnialied n proper remedy ,'tke ermr o( 
the jadiclal deputtaent in applying the law U nut regarded oa Slat? 
action, and the Stale doe« not tiiereb; tlepriTe of property' without 
due pTocesi of law. Arrowamith v. Hirmoning, 118 U. 9. IM ; In re 
Converw, 137 U. S. 624 Ree Dbtib v. Tcxm, 139 D. S. 681. 

> Civil Right! Caaet, 109 U. S. 8. 

* MiUTaj'i Lenee v. Hobokeu Land Co., 18 How. 272, 270. 
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elaring fh>m time to time irtist shall be the law, ixMsesses 
ample powers to make, modify, and repeal, aa public 
policy or the public need shall demand. Such being tlie 
case, the qnestioD preseots itself whether anything may be 
made the law of the land, or may become due process of 
law, which the legialatnre under proper forms may see fit 
to enact? To solve this qneatioii we have only to caa- 
sider for a moment the purpose of the clause under ex- 
amination. That purpose, as is apparent, was individnal 
protection by limitation upon power ; and any construe- 
tion which would leave with the legislature this anbridlecl 
atitbority, as has been well said by an eminent jurist, 
' would render the restriction absolutely nugatory, and 
turn this part of the Canstitntion into mere nonsense. '^''-^ 
The people would be made to say to the two Houses, Yon ' ■ 
shall be vested witli the l^islative power of the State, but ' 

no one shall be disfranchised or deprived of the rights or 
privileges of a citizen unless yon pass a statute for that 
purpose. lu other words, you shall not do the wrong 
nnless you choose to do it." 

" To quote the words of an eminent advocate and states- 
man, ' Everything which may pass under the forms of an 
enactment is not to be considered the law of the land. If 
tlua were so, acts of attainder, bills of pains and penalties, 
acts of confiscation, acts reversing Judgments, and acts 
directly transferring one man's estate to another, legisla- 
tive judgments, decrees, and forfeitures in all possible 
forms, would be the law of the land. Such a strange 
construction would render constitutional provisions of the 
highest importance completely inoperative and void. It 
would tend directly to establish the union of all the powers 
in the legislature. There would be no general permanent 
law for courts to administer or men to live under. The 

1 Taylor o. Porter. 4 HiU (N. T.), 140, 143. 8m Hobe p. Hen^^e^ 
MD, 4 DeT. (N. C.) t ; Klnner i>. Beveriej, 1 Hen. & H. (Va.) 6S1 ; 
Norman o. Hei»t, 6 W. & S. (Penn.) 171 ; Janei t.. RejnolcU, 2 Tex, 
260. See aho Davidson d. New Orieani, 96 U. & 97. 



.«:>,Googlc 



232 CONSTITUTIONAL LAW. 

adminiatration of Justice would be an empty form, an idle 
ceremoDj'. Judges would sit to execute legislative Judg- 
ments and decrees, not to declare the law or administ«;r 
the justice of the country.' And he gives us a definition 
of his own, in the concise and compi-ehensive language of 
which he was so eminently the master : ' hy the law of the 
land is most dearly intended the general law, — a law 
which hears before it condemns, which proceeds npon in- 
quiry, and renders judgment only afler trial. The mean- 
ing is that every citizen shall hold his life, liberty, prop- 
erty, and immunities under the protection of the general 
rules which govern society.' i ' As to the words from 
Mt^na Cbarta,' says another eminent juiist, ' after volumes 
spolcen and written with a view to their exposition, the 
good sense of TnankiDd has at length settled down to this : 
that they were intended to secure the individual from the 
arbitrary exercise of the powers of government, unre- 
strained by the established principles of private right and 
distributive justice.'* 

" Such have been the views of able jurists and states- 
men ; and the deduction is that life, liberty, and property 
are placed under the protection of known and established 
principles which cannot be dispensed with either gen- 
erally or specially ; either by conrts or executive officers, 
or by legislators themselves. Different principles are 
applicable in different cases, and require different forms 
and proceedings ; in some they must be judicial ; in others 
the government may interfere directly, and ex parte ; but 
due process of law in each particular case means such an 
exertion of the powers of government as the settled max- 
ims of law permit and sanction, and under such safeguards 
for the protection of individual rights as those maxims pre- 

' Webster in Dartmontli College i^. Woodward, 4 Wheat. 518 ; 
Webster'B Woiii, v. 487. 

' BankorColnmbian. Okely, 4 Whent. 2S5. See nien diaciiMinn 
nt the matter in Haf^ar b. Reclamation Diit., Ill U. S. TOl ; Dent a 
West Virginia, 129 U. S. 114, 
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scribe for the class of cases to which the one being dealt 
with belongs. 

" When life and liberty are in question, there must in 
every instance be judicial proceedings ; and that require- 
ment implies an accusation, a hearing before an impartial 
tribunal, with proper jurisdiction, and a conviction and 
ju^ment before the punishment can be inflicted.'" la 
general, wliatever the State establishes will be due process 
of law, so that it be general and impaitial in operatiou, 
and disregard no pi-ovieion of federal or state constitution. 
Usually, however, an accnsed person will be entitled to 
the judgment of his peers, unless that mode of trial is ex- 
pressly dispensed with by law. There may be military tri- 
bunals for the trial of military otfencea, but these must 
keep strictly within the limits of their legal authority. 
The common law is over and above all tribunals admin- 
istering any other code, and is watchful and vigilant to 
keep them within the limits of their jurisdiction, and to 
punish their members if they usurp authority not belong- 
ing to them.* 

Whether a mode of procedure is due process depends 
not upon considerations of form but upon the principles 
underlying the process. "Administrative and remedial 
process may be changed fVom time to time, but only with 
due regard to the landmarks established for the protection 
of the citizen."* The states, therefore, may prescribe 
their own modes of proceeding and trial ; the accusation 
maybe by grand jury or without one;* the trial by jury 

1 Story ™ Const, 4th ed., 5§ lM-'i-1948. 

* Story on Const, 5 10*7 ; Cooley, Const. Lim., ch. 11 ; Millignn, 
ex parte, 4 Willi. 2. 

* Cooley, Const. Lim., 6th ed., S34 ; Hnrtado d. California, 110 
U. S. 516 

* Rnnado n. California, 110 D. S. 518, where Mntth^ws, J., nses 
this Iinf;uaf^ : " It follows ttist any le)nl proceeding enforced by 
public anthority whether sanctioned by age and cuitom or newly de- 
vised in the discretion of the legislative power, in fnrtlierance of the 
general public good, which regards and preaervea those principles of 
liberty and justice, mast be held to be due process." 
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or by conrL^ Proceedioga to condemn Imd msy be be- 
fore special tribunals, and notice of the proceedioga msj 
be given by publication aod not personally.* In tax pro- 
ceedings tbe general aysteni establisbed in this couirtry for 
assessment and collection is due process.* If a tax is 
specific, there is no need of notice and a bearing. If it 
t* not, there must be notice and an opportunity for bear- 
ing, but an admioi strati ve board is a proper tribunal to 
conduct tbe hearing, and the law prescribing the time of ^ 
its meetings is snffiGieDt as notice. Sd-4t^ due process^ 
if the tax is laid without notice, provided in^Jodit^ pro- ^ 
ceedings for its c(rilectioa the tax-payers have an^ipe^^ 
tunity to be heard.* 

24/e and Liberty. — These words are ^sed in constitii' 
tioDid law as standing for and representing all personal 
rights whatsoever, except those which are embraced in the 
idea of property. The comprehensive word.ia ''iiberty ; " 
and by this is meant, not merely freedom to move abMit 
unrestrained, bet such liberiiy of u)nduct, choice, and action 
as the law gives and protects. Libe rty is someti.g jes clas^ 
siOed, as natural liberty, civil liberty, and political libert,y. 

Thp firm, t^m iaJtomnmiilyflmplnyft^ in a somewhat VagUe 

and indeterminate sense. One man will perhaps under- 
stand by it a liberty to enjoy ail those rights which are osu- 
ally regarded as fundamental, and which all governments 
should concede to all their subjects ; but as it would be 
necessary to agree what these are, and the agreement could 
only be expressed in the form of law, the natural liberty, 

1 Walker v. Sauvinet, 02 U. 8. 90. Somniarj proce^dingi are 
doe proceti <d disbaniug an attorney. Ex pnrte Wall, 107 U. S. 
!jttS, Liquor lelllng maj' be puniihed as a contempt. Eilenbecker 
v. Diit. Ct„ m U. S. 31. 

3 Peanoo v. Yewdall, 96 U. 8. 204 ; Ruling f . Railway Co., 130 
V. 8. 659. 

* Kelly V. Pitubnrgh, 104 C. 8. 78. 

* McMillaa v. Andenon, 96 U. B. 37 ; Davidson v. New Orleani, 
ee D. 8. 97 ; Hagu- v. Reclamation DiaL, 111 V. S. 701 ; Kentncky 
R. R. Tax CoMS, 116 U. 8. 821; L«at v. Tilbon, 11 8up. Ct. Rep. 



D,g,t,.?<ib, Google 



TW1 



CIVIL 

ao fn AS the lav coulcl take notLoe of it, would be foand 
At fant to resolve itself into aueh liberty sa the government 
of every eirilized people would be expected by law to de- 
fine sod protect. Anothei by nature liberty may uuder- 
Bbwd that ft^edom ftom restrsint wbich exists before any 
goveroment has impoaed its limitations. But as without 
government only a savage state eouM exist, and any lib- 
erty woaW be otdj that of the wild be&st, in which every 
man would hare an equal r^ht to talce or hold whatever 
his i^lity, courage, strength, or cunutng could secure, 
but no available right to more, it is obvious that a natural 
liberty of tbe sort would be itkconsistent with any valuable ^^ ' ,, 
right whatever. A right in any valuable sense can only be ■'■i^'' ,f' 
that which the law seonres to its possessor, by requirmg , ; 
others to respect it, and to abstain from its vitjation. '' 
f Biyhta. then, are tbe ofl^ pring of law ; they are bom ol 
I legal restraints ; by these restraints every man may be 
: protected in their enjoyoient within the prescribed limits; tW ' < 
I without them possessions must be obtained and defended .'^ 
\ by cunning or force, ' ,' '■' '' 

CivU Liberty and PoHHcal Xi'farfy. — Civil lib erty °' ,_ 
may be defined as that coudititm in which rights are estab* 
liahcd and protected, by means of such limitatioDB and 
restraints upon the action of individual members of the 
political society, as are needed to prevent what would be 
injurious to other individnala, or prejudicial to tbe geueral 
welfare. This condition m ay eiist in any country, but its 
extent and securities must depend largely upon the d^tee 
of political liberty which accompuiies it. political libe rty 
may be defined as consisting in an efi'ectual participation' 
_ of the people in the making of the laws.* 
» Squalily. — The theoryofonr institutions is, that every 
man's civil li berty is the same with that of others, _ — that 
all men are equal before the law in lighta, privileges, and 
K^alcapacities. Every person, however low, or degraded, 

I As to what ii property. Me poM, Ch. XVL ■«& 2- 
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or poor, ia entitled to have hia rights tested by the same 
general laws which govern others. A supposed pauper U 
as much entitled to a hearing before he can be consigned 
',to the workhouse, aa is any other person whose liberty is 
threatened.' A supposed insane person cannot be com- 
mitted to an asylum against hia will without a judicial 
iuvestigatjon ; * nor can a man's property he seized and 
destroyed, or moved off as a nuisauce, at the mere discre- 
tion or on the judgment of a ministerial officer.' A State, 
therefore, tuiSiU) hpnini^B^ \q beatow. favflnt "t ''j^ if it f-b lil'*^ 
unjust discriminatiooa. It nevertheless becomes impor- 
tant to the general welfare that a peeiat privileges should 
be granted in some cases, because fVom the- nature of the 
case there cannot be a general participation. If a national 
bank ia essential, everybody cannot be a corporator ; if a 
railroad is to be built, the franchise must necessarily be 
given into the hands of a few persons. In these and 
other cases falling within similar reasona, specisl charters 
may be granted without giving canae for complaint. But 
It is a just ru l e of c onstruction that ail grants of flra nchise 
and privilege are to be stricUy construed; the State will 
be presumed to have granted in plain terms all it intended 
to grant at all.* 

This theory of equal protection of the lawa is expressed 
and en)j2.hasized in the fourteenth amendment. That 
amendment was i^sigJiefj£imauIjLl£LpiQtect__tlie emanci- 
pated slave in his rights as a, tree man, and to prevent dis- 
crimination against him on account of his color.* For 
instance, no State cao entirely exclude negroes from jury 

1 Portland b. B»n((or, 85 Me. 120. 

' Van Deusen o. Newcomer, 40 Mich. 00. 

■ Fisher b. McGirr, 1 Gray (Haas.), I ; DargC c. People, El Bl. 286; 
Bute i>. Paul, 6 R. I. 1S6 ; Miller v. Burch, 32 Tex. 208. 

* CharleB River Bridge o. Warren Bridge, II Pet. 420,544; Perrine 
p. Canal Co., 9 How. 172 ; Wheeling, &c Bridge Co. v. Wheeling 
Bridge Co., 138 U. S. 287. 
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service beoatise of their color, Tor such exclusion is a 
denial of the equal protection of the laws.' But the 
amendment is not limited in its eflbct to colored persons. 
All persons in the United States are protected by its pro- 
visions, and the t yprd '■ pflraon " ia hftkl fai embrace resident 
aliens ' and corporatjona.* 

Th" p"°-°it" nf ?,t\nn} protection ia not to be under- 
^iSSdtJuUE^Verv AS rP4"''^i'^g ^^^^ every person in the land 
shall possess precisely the same rights and privileges as 
cTp^ nt.hf-r pftr^o n. T he amend m ent contemplates classes 
of person s, and the protection given by the law ia to be 
deemed equal, if all persons in the same class are treated 
alike under like circnmstances and conditions both as lo f 
privileges conferred and liabilities imposed.* Thei-efore'^^/ 
there may be different courts of appeal for the hearing of ~^ 
the same kinds of causes tried in different parts of the 
same States.* Local assessments upon property specially 
benefited are valid, if equal within the c^s benefited.* 
Bailroads may be made a special class for taxation ^ and 

1 Strander v. West Virginia, 100 D. 8. 803; Ex parte Virginia, 
Id. 339; Biuh v. KenCncky, lOT U. S. 110. Bat ■ colored miin U not 
entitled to a triBl jury composed in p«rl of negme*. Vir|rin<a v. 
Kivei, 100 U. 8. SIS. See Wood ». Brush, 11 Sup. Ct. Rep. 738. 

* Tick Wo V. Hopkins, 118 C. S. 366. 

> Pembitu Mining Co. v. PennsylTsnia, 125 U. S. 181. 

* Soon Hing v. Crowley, 118 U. 8. 708 ; Haves p. Missoari, 120 
U. 8. 88 ; Home Ins. Co. u. New York, 134 U. S. 694 ; Pembina Min- 
ing Co. V. Pennsylvania, 126 U. S. 181 ; Crowley v. Christensen, 137 
C. S. 86. " CIm« legislation discriminating aftainst some and faror- 
Ing others is prohibited; but legislation wliich, in carrying out a 
public purpose, la limited in its application " is not within the prohi- 
bition ol the amendment, " if within the sphere of its operations it 
affects alike all persons similarly situated." Barbier e. Connolly, 118 
U. S. 27. 

* Lewis D. Misionri, 101 D. 8. 22. So in murder trials more dial- 
lengea may be given to the State in cities than Id cotmtry distrlcu. 
Hayei v. Misaonri, 120 U. S. 6B. 

» WaUtonn. NoTin, 128U. 8. 678; Wnrls i>. Hoagland. 114 V.S. 

ao6. 

' Kentuckjr B. R. Tax CaM*, 116 U. S. 831. 
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otJter purposes.' The CiJifom la Chinese Laundry cas ci 
afford good ilinstratioQS of the limitB of tbe principle. Ar 
ordinance forbidding vaahing between certain hours in all 
public laundries within certain limits of a city is good, * 
but one forbidding tbe carrjing on the laundry business 
within the city at all without the consent of certain oflleen 
U invalid, if Uie conKnt ia arbitrarily withheld from all 
Chinaoaen and granted to other persons.* 
^~'~^:::^-¥/te Police Power, — The authority to establish, CorlJie 
. /^ intercourse of the several members of tbe body pcditic witli 
" each'bthcr, those rules of good conduct and good neigh- 
borhood M^C'h are calculated to prevent a conflict of rights 
and to insure to each the uninterrupted enjoyment of his 
own, so far as is ra^onably consistent with a correspond- 
ing enjoyment by cnh^, is usnally sijoken of as tiie au- 
thority or power of polios. This is a most comprehennve 
branch of sovereignty, extebi^ng as it does to every per- 
son, every public and private ngfal, everj^thing in the na- 
ture of property, every relation iS tbe State, in society, 
and in private life.* The use of tb« public highwa3's is 
regulated under it; so are the public ssheries and mines, 
if any, and so are all the occupations of lift. The domes- 
tic relations are formed, regulated, sustainea^And dissolved 
under the rules it prescril>es : the age at whicKa child be- 
comes emancipated, the terms nnder which he^may be 
iillowed to apprentice himself or be forced by the-public 
authorities to do so, and the measure of independent 
action in the marriage relation, are all determined by its 
rales. These rules seldom raise any qaestion of constito- 

> Miasonri Pao. Ry. Co. v. Hume*, 116 U. S. 612 ; Same r, Mache;, 
127 U. S. 206. 

' Barbier v. Connolly, 113 U. 8. 27 i Soon Hiog i: Crowley, 113 
D. 8. 703. 

* Tick Wo v. Hopkini, 118 U. S. 360. An ordlnnnce requiring all 
Chtnese who remain id a city to live wEthin a certain district Is Toid. 
In re Lee Sing, 43 Fed. Rep. 36S. 

• Commonwealth v. Alger, 7 Cuib. (Ha«.) 63; Tborpe o. Railroad' 
Co., 27 Vt 140. 
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tioiial tnthority, bat it is pouiUe for them to be puBbed 
to mn extreme thst shall deay Jsst liberty. 

The fourteenth amendment ia held not to hsve token 
from the ^tes the pdice power reeerved to them «t the 
time of the^aJoption of the Constittitioii.^ 

JSirriagt. ^^his ie a relation formed by the conient 
of two persons ^.^pposite sexea under natural laws, and 
in a general sense t^right to form it is aniversaL But, as 
with every other conv^ti<Mial right, circumstances create 
exceptions, and general rtfles become neceasar}- by means 
of which the exoeptionB mW be determined. The relation 
ie the most important that ca^ exist in the state ; the well- 
being of society depends on itk preservation in its punty, 
and it is of the highest impoi-tance that those marriages 
should be prohibited that would Ue unfit, and that would 
tend to demoralize the coramunity\r in their progeny to 
give to society a debased offspiing. On these grounds the 
marriages of immature x)ersons are [«phtbitpd, and also 
those of persons unsound in mind. No.doubt these reg- 
ulations might go much farther than they do ; and they are 
supplemented by others which require certain forms, in 
order to publicity and certainty of evidence, and to guard 
against frauds. The legal right may therefore be ex- 
pressed thus : every one has lawful right to marrj-, who 
possesses the capacity and qualifications required by law, 
with a person of the opposite sex having the like capacity 
and qualifications, whose consent is obtained, and with 
whom the legal conditions to marriage are observed. 

If tlte regulations apply universally and impartially, a 
question of constitutional law can scarcely arise iqjon 
them, for ever;- independent State must be at liberty to 
regulate the domestic institutionB of its people as shall 
seem most for the general welfere. A regulation, how- 
ever, that should apply to one class exclusively, and which 

1 SUnghter House Crbm, 16 Wall. 38; Barbier b. Conrollj, 113 
U. 8. 27 i Miigler v. Kan»«B, 123 U. S. 823. 
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should not be based npon any distinction between that 
class and others which could be important to tbe relatioD, 
mast be wholly unwarranted and illegal- This principle is 
conceded, but it is not easy to determine what regulation 
would come within it. Many States prohibit the inter- 
marriage of white persons and negroes ; and since the 
fourteenth amendment this regulation has been <»ntested 
B8 the ofTspring of race prejudice, as establishing an un- 
reasonable discrimination, and as depriving one class of 
the equal protection of the laws. Strictly, however, the 
r^ulation discriminates no more against one race than 
against the other: it merely forbids marriages between 
tbe two. Hor can it be said to so narrow the privilege 
of marriage as practically to impede or prevent it. Race 
prejudice no doubt has had something to do with establisli- 
ing it, but it cannot be said to be so entirely without rea- 
son in its support as to be purely arbitrary. The general 
current of judicial decision is, that it deprives a citizen of 
nothing that he can claim as a legal right, privilege, or 
exemption.' 

Divorce. — As with marriage, so with divorce ; every 
State wiU establish such rules as seem best for the asso- 
ciated people. The following rules of law may be con- 
sidered settled: — 1. That the legislature may lay down 
general rules of divorce, or it may prescribe a particular 
rule for a particular case ; in other words, may grant spe- 
cial divorces at will. This is the rule in the absence of 
constitutional provisions on tbe subject, but in a mi^o^ 
ity of the States legislative divorces are now prohibited. 
2. That the idea of vested rights, as it applies to property, 
has DO application to the domestic relations. Therefore, 
one cannot complain that he is deprived of a vestexi right 
though the rale prescribed under which his marriage is dis- 

> Slate V. Jackton, 80 Ma ITS ; Stale r. Glbion, 83 Ind'. 389 ; Stnte 
V. Hkirtton, 68 N. C. 4S1 ; Lonu e. Sut«, S Helik. (Tenn.) 2B7 ; Eit 
pwte Hobba and JobnMm, 1 Wood),&87i Stale v. Tut(7,41 Fed. Rep- 



D,g,t,.?<ib, Google 



CIVIL BIGHTS. 241 

solved seems to him uDreasoiiable or unjust.' 8. That ft 
mere legislative act^ where l^alative divorces are not pro- 
hibited, is due process of law for this pnrpoae, and, ae in 
the case of the passage of any other law, its justice cannot 
become the subject of judicial inquiry. 4. That, when 
divorce is by law made a judicial proceeding, the right to a 
hearing is the same that exists in controveraieB over prop- 
erty rights, and is indefeasible. 5. N^o State can establish 
rules for divorce for any but its own people, nor grant 
divorces to those not domiciled within its own limits. It 
is under this principle that questions of constitutional right 
are likely to arise. The principle is clear, but attempts are 
often made to avoid it by going from one Jurisdiction, and 
obtaining a merely colorable residence in suother, for the 
purposes of divorce. A divorce obtained under such cir- 
cumstances is wholly unauthorized and void for want of 
authority in the State whose courts assume to grant it' 
Nor can the constitutional provision that full faith and 
credit shall be given in each State to the judicial proceed- 
ings, &c, of every other State require such a divorce to be 
respected elsewhere, because it is not entitled to respect 
in the State in which it takes place.* 

Education. — That civil Hberty would be exceedingly 
imperfect that did not permit the citizen to educate himself 
in such proper ways as might be open to him, and to such 
extent as he should choose. The State, however, usually 
makes provision for public education, establishing schools 
and laying down rules respecting those who shall be 
received into them. Formerly it was held that such a 
provision was in the nature of state bounty, and that the 
State might limit the bounty at discretion. Therefore 

1 Starr >. Peaie, 8 Conn. MI ; Crane e. Heginnii, 1 QUI & J. (Md.) 
468. 

> Hanover n. Turner, 14 Mtua. 227 ; Leith v. Leith, 39 X. H. 20 ; 
People D. Dnwell, 26 Mich. 247 ; Hofflnsn v. HotBnan, 46 K. T. 30 ; 
Reel V. Elder, 62 Penn. St SOS. 

* Chate K. Cluue, 6 Gray (Hub.), 157. 
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colored children might be excluded from the public 
Bcbools.* But since the udoptioa of the fourteenth uoend- 
nent this is unlawful,^ though it eeenu to be sdmisuble 
to require colored persons to attend eeparate ecbooLs, 
provided the schools are equal in advantt^cs, and the 
same measure of privilege and opportunity is a^orded in 
each.* 

Mnplo^ent. — The general rule is that every person 
sui Jurit has a right to choose his own employment, and 
to devot« his labor to any calling, or at his option to hire 
it out in the service of others. This is one of tlie first and 
highest of all civil rights, and any restrictions that dis- 
criminate gainst persons or classes are inadmissible. The 
/^ r^t to reside in a country implies the right to labor there, 
and Oierefore if by treatj' with a foreign countrj' its people 
are given the liberty to reside in this, no State can have 
the right to fori>id their employment, as this would be in 
conflict with the rights given by the treaty.* 

Employments are nevertheless subject to conti'ol under 
the state power of police, and maj' be regulated in various 
ways, and to some extent restricted.' 

1. The State may forbid certain classes of persons 
being employed in occupations which their ^e, sex, or 
health renders unsuitable for them ; as women and young 
diUdren are sometimes forbidden to be emploj-ed in mines 
and certain kinds of manufacture. 

2. The State may require special training for some em- 
ployments, and forbid perecms engaging in them who liave 

1 Roberts d. Boiton, 5 Cush. <Mua.) 19S. 

* Ward V. Flood, 48 Cal. 86. 

* Corj u- Carter, 48 lod. 827 i State v. McCann, 21 Ohio St. 196 ; 
Count}' Court v. Robliuon, 27 Ala. 116; People v. Gallaglier, 98 
N. r. 488. 

* Baker v. Portland, 6 Sawf. 666 ; Chapman v. Toy Long, 4 Sawy. 
38; Soon Hinge. Croirley, 113 U. 8. 70a 

' An ordiDance iDaking it a penal offence for a cit7 contractor to 
demand more tlian eight hnnrs labor per day of hi* employee* i* 
void. Ez parte Kuback, 86 Cal. 274. 
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not proved tkeir fitness on exKminatioD, and been duly 
licensed. Such are the cases of praotitioners of law and 
of medicine.' Similar regulations cannot be extended to 
members of the clerical profession, since it is a part of 
the religious fVecdom «f t^e people that they should bo left 
at liberty to listen to such ministrations as they please, 
and to sdect their own teachers, whether learned or un- 
learned, wise or foolish. 

Where an employment is in t&e nature of a privilege, 
as is the practice of t^e law, it may be reetrict«d, as suf- 
frage is, to persons of the male sex.* 

S. An occupation opposed to public policy, like liiat of 
gaming, may be prohibited altogether. And where one ie 
peculiarly liable to abuses, it may be surrounded by all 
snc^ securities as may seem calculated to prevent them. 
The case of the sale of intoxicating drinks ia an illustra- 
tion. Sometimes this is prohibited altogether,* because 
the evils are supposed to exceed any possible benefits ; 
and the prohibition invades no principle of constitutional 
liberty.* If by such laws eristing brewery property ie ren- 
dered valueless or is abated as a nuisance without com- 
pensation, the owner cannot complain of a lack of due 
process of law." Sometimes the business is only subjected 
to stringent regulations ; such as that tlie dealer shall give 
evidence of good moral character, be approved by some 
local board, give security not to sell to minors or habitual 
drunkards, &c. Recently statutes have gone much fur- 

^ U b7 such refpilftlion one, «ba tiu prtetiwd ancti prafeiiion for 
a time, is prevented from continning iu pursuit, he is not <Ieprired of 
property without due process ot l«w. Dant v, Vfeil Virgiaia, 129 
D. S. 114, 

» Bradwell r. State, 16 W»ll. 180 ; Matter of GoodeU, 88 Wli. 232 ; 
Ex parte Spinney, 10 Ner. 323 ; Robinion'a Cue, ISl Mass. 376. 

' Beer Company ». Massachusetts, 97 U. S. Rep. 26 ; License Tax 
Cases, 6 Wall. 462. 

♦ License Cases, 5 How. 5M ; Lincoln v. Smith, 37 Tt. 328 ; Bey- 
noldi D. Geary, 20 Conn. 179. 

« Mugler r. Kaniis. 128 V. 8. 673 ; Eldd t. Pearson, 128 U. S. 1. 
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tber, and made dealers responaible for all iujuriee, direct 
md indirect, that may result fh>m their sales, to tbe wife, 
child, parent, or employer of the pnrchaser ; and it is held ^ 
competect for the Btate to impose this severe responsibil- 
ity.' Some statutes wttaaiake the owners of property on 
which liquors are sold by othdraj^sponsible for tbe result- 
ing injury. And opon tbe principle- that the State may 
restrain or forbid tbe use of wtiatever ariides it deemst^ 
prejudicial to the public healtb or morals, statulM^rohibit- r ' 
ing the manufacture or sale of oleomargarine b^^sbeen ^.^ 
sustained in spite of the fourteenth amendment' ^^""^^ 
Ihnkeepera and Common Carriers. — In general every 



uess, and may deal with whomsoever he pleases, and refuse *-' 
to deal with others. Eaiceptional ru l es ha v e grown up at 
the common law in respect to certain occupations, on ac- 
count of their public nature. One of these is that of an 
innkeeper, whose obligation at the common law is to re- 
ceive ali who come, and entertain them impartially, pro- 
vided he has suffldent accommodations, and they come in 
an orderly and decent manner, not intoxicated or subject 
to a cont^ous or infectious disease * A common earner 
is under similar obligations, and has similar rights. BuF~ 
be may discriminate in tbe accommodation he affords, so 
long as the distinctions are not wholly nnreasonable ; as 
some railroad companies do in furnishing different car- 
rit^s for male and female passengers ; * and it has been 
decided in some cases that the carrier may discrimiDate in 
the same way between persons of different races, provided 
tbe accommodations afforded to all are equal.' No doubt 

» WUkerson ». Rust, 57 Ind. 172 ; State v. Ltidington, 33 Wii. lOT. 
1 Powell c- PeniuylTaDia, 127 U. S. &J». 

* Howell r. Jukion, 6 C. & P. 72S ; Markhun v. Brown, 8 N. H. 
528. 

* Chicago, &C. B. R. Co. v. Wailama, 65 111. 186 ; HaichiDMm on 
Cartien, S 6*Z 

* WeiMheater, &c. R. B. Co. ir. Miles. 66 PeDn. 6t. 209; Qreen v. 
Briageton (U. S. Ditt. Ct G«>rgU), 9 Cent. Law Jow. 208. 
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i liuLBauLBi SO far as conceraa the 
oommerce that fallB within its coDtiol;*Jiut_Congresa can 
have no power within the State to legislate for equal and 
imparti al accommodations in public inns, theatres, &c.* 
'-^ Where the common carrier is a railroad company, ex- 
iBtiog and operating its road under a grant of important 
Btat« franchises, among wliich is that of exercising the 
right of eminent domain for the acqniailion of riglit of 
way, &c., and espedallf if by the charter the Stat« has 
reserved the right of alteration and repeal, the State may 
extend its regulatdons so far as 1» fix ttte rates of trans- 
portation, and to compel submission to (he ctHistant super- 
vbion of commissioners, whose duty it shaU be to see 
that the laws are obeyed, and that sbeolate )mp»ti^^ 
is observed-' 

Seffuiation of Prices. — Formerly it was common by 
legislation to regulate wages, and the prices of merchau- 
dise, or whatever any one person might have to dispose of 
to another- To some extent this was done in tiiis coun- 
try in colonial days, but never generally ; and the old laws 
on the subject were unqnestionablj' innovations on common 
right, and usurpations of authority. In some cases, how- 
ever, the right to regulate chaises is still exercised, and in 
the following cases may be justified on principle : — 

1. Where the business is one the following of which is 
not a matter of right, but is permitted by the State as a 
privilege or fVanchise. Under this head may be classed 
the business of setting up lotteries, of giving shows, &c., 
of keeping billiard-tables for hire, of selling intoxicating 
drinks, and of keeping a ferry or toll bridge. 

' De Cuir v. BeDion, 27 La. Ann. 1. 

" See Hall v. De Cuir, 96 U. S. 486. 

■ Civil Right! Cues, 109 U. S. 3, in whtch the purpose and force 
of the new amendmenti to the CouBtitution are cooiidered. 

* Chicago, 4c. H. R. Co. d. Iowa, M D. S. 166 ; Peik b. Chicago, &c. 
B. R Co.. 94 U. S. 164. See, tunlier, oaaes cited Ch. XVI. mc 1, 
under " Regulation of Charier Contracta." 
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2. '^Hien the State on public grouods renders to th« 
bii9ines8~»>ecia] asdiatattce by Uxatioa, or under the eui- 
oent doman^ aa is done in tlie case of railroads. 

3. When, fot tbe acc<«DmodatioD of the business, special 
privilegea are giv^n in the pubUc streets, or exceptional 
use allowed of pnblio property or public easements, as is 
the case with hackm^, draymen, &c. 

4. When exclusive pririleges are granted in considers- 
tioa of some special retuni to the public, or lq order to 
secure something to the puhUc not otherwise attainable.' 

To these may be added : — '' 

5. Those employments which Ve qtian public, and c 
seotial to the business of tbe couBtry, but of wliich the 
circumetauL-es give to a few persons V virtual monopoly at 
each important commerdal cmtre,— such as those wbo 
own elevators for the stor^e of grain h&ve in the city of 
Chicago.' 

6. The case of money loans. This last is^an exception 
difficult to defend on principle ;\but the powe^to r^ulate 
the rate of interest has been employed from the earliest 
days, and has been too long acquiesced in to be qu^tioned 
now. 

Monopolie*. — Every exclusive priWlege ia to some ex- 
tent an infringement upon equal rights, and therefore ought 
to be capable of being defended on somevground that un- 
der tbe circumstances justifies it. ButXinouopcdies are 
undoubtedly admissible in some cases. AnXilluatration is 
had in the case of a patent, and another in ibo case of a 
copyright of a book or print- Monopolies iD\ll kinds of 
business were at one time common iu England V but Ihey 
were held to be illegal at length, the court declaring that 
"tbe sole trade of any mechanical artifice, or an\ other 
monopoly, is not only a damage and prejudice to ^hose 
who exerdse the same trade, but also to all other subj^ts ; 

1 SUughler-Honie Cmm, IS WalL 36 1 Water Worki c Scllo^|er, 
110 U. S. 847. 

* Hnnn v. Peopla, 69 111. 80; Hunn i>. Uliniui, 94 V. S. 113. 



D,g,t,.?<ib, Google 



CIVIL BIGHTS. 247 

for tbe end of all Uieae monopoliea is for the private gain 
of the pateBJxes." ' It is certain that the; cannot be 
granted in aucb cwdinarj vocations as can be left opes to 
all to the common benefit ; but they sometimes may be 
^ven aa a matteir of regulation, wbete the business is 
such that the pabUc interest can be best subeei-ved and 
protected by confiding it to one person, ot association of 
persons nho shall manage it exclusively. For example, 
the exclusive right to supply water or gas-light in a city or 
pail, of a city is sometimes granted,' or the exclusive right 
to lay railiray tracks in ita streets ; and it has been held 
that a corporati(»i may be given the ezdusive right to 
slaughter cattle for tbe markets of a city, it being required 
to do so impartfall}' for all who apply, and at reasiMiable 
rates.' This obligation to serve the public impartiaUy 
would seem to be an essential incident to an}' grant of a 
monopoly, since without it it would be impossible to justify 
the grant on public grounds- 
Combinations to efil'ect monopolies are opposed to the 
public interest, and may be forbidden and punished- So 
combinations to prevent men being employed by others, 
through force or threats or any other means beyond the 
employment of reason or solicitation, are illegid, and if 
successfiil will be actionable at the common taw.* 

Sumptuary Laws. — Montesquieu thought sumptuary 
laws essential to prevent extravagance in a i-epublic,* but 
the notion has long been exploded. They are plain inva- 

1 D»rcy e. Altain, 11 Rfp. 84; Broom, Const Law, 500. See the 
act of CongreiB lo protect commerce "Rgain»t unlawful resCruDti 
and monopoliea." 26 Slat, st Lai^ 209 (Jul; 2,1690), and "snti- 
trnit " legiflation of the Suiea. 

> State I-. Milwaukee Gat Co., 29 Wis. 451; New Orleans Gai Co. 
V. La. Light Co., 115 U. S. S50,New Urieans Water Worki v. Rirert, 
Id. 674. 

* SIsnghter-House Cases, 16 Wall. 36. 

* Carew e. Ruthertbrd. 106 Mass.' 1 ; Old Dom. SS. Co.n. McEenna, 
30 Fed. Rep. 46. See Homby g. Ctoae, L. R. 2 Q. B. 158. 

* Spirit of the Laws, b. 7. 
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sions of Individual liberty, and tUerefore are forbidden. 
Every person must be allowed to judge of bia ova table, 
and to dreSB as he pleases, subject to sucb police r^ula- 
tions aa may be eetablished for the preserv^tietfCT public 
order and public morals. Women^^foT'e sample, may be 
forbidden to go about in the otdfiiar)' garb of laeo, as a 
necessar}' regulation agaipstimnaorality and indecenc}'. 
So everj- person must^ allowed to sleal with his prop- - 
erty as be pleaaas; subject to reasonable i^ulations for 
the proteoti6n of others. He cannot, for e'sma^^, be 

pimp^Ued against his j v il l to improv e- bi s re a l e s t ate?'^ 

Suffrage. — Participation in the suflhige is not of right, 
but it is granted by the State on a consideration of what 
is most for the interest of the State. Nevertheless, the 
grant makes it a legal right until it is recalled, and it is 
protected by the law as property is. In the following 
chapter the conditions of suffrage and of the holding of 
office will be noticed. 

Seohok v. — JoRT Trial in CmL Cases. 

The Constitution. — T be aeventh am endm ent provides 
that " in suits at common law, where the value in coa^x^ 
Tersy shall exceed twenty dollars, the right-of t rial b y 
jury shall be preserved ; juiiL ao^ fact 1 riatf by-ajury shall 
be otherwise re-examined in any court of the United 
States than according to tlie rules of the common law." 
The right of persons accused of crimes to be tried by jury 
is secured by another provision, and will be examined in 
another place. 

"The.trial bjijurj-," it has been said, "is justly dear 
to the American jjeople. It has always been au object- of 
deep interest and solicitude, and every encroachment upon 
it has been watehed with great jealousy." ' The privilege 

» a^neir. Buford. lD«i>«(Ky.), 479; Violett c. Tiokitt, 2 D«na 
(Ky.l. 828. 

■ FartoDi r. Bedford. 3 Pet 433, M6. 
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In criminal cases haa been looked upon as a necessary 
part of the liberties of the people, and a sentiment at- 
taches U) it which will scarcely suffer its value to be ques- 
tioned, ^very state conatitution preservea it for Bui[g in 
the state cou rts, and every new or revised constitution 
repeats a guaranty of it. Even the commoD-law r equire- 
ment of unanimity in the_v_erdig.t, wliich is of more than 
doubtful value, la retained without inquiry or question, 
, because it has existed from time immemorial. 

^ "Tffi! tfiEunSt-vas almost peculiar to the jom moa^iiw 

'\ ■' ' courtB^Hjid issues jolEea in other'cburts went to a^ury 
n -^ only unde>s^culiar circumstances and in eueptional 
I ^ cases. It is Important to know, however, tlist the form 
of the proceeding' Icjll not determine the rigm of the party 
to this method of tiiaj. By the common law to thta 
amendment " is meant what the Constitution denominated 
in the third article ' law ' ; not raerelf suits which the com- 
mon law i-eeognized among Its olcUand settled proceedings, 
but suits in which legal rights i^ere to be oscertaiued and 
determined, in contradisti notion to those where equitable 
rights alone were recognu^ and equitably remedies were 
administered; or whereas In the admiralty, a mixture of 
public law and of ^maritime law and equity was often 
found in the sam^ suit" ' It Is immaterial, therefore, 
what changes ^ay be made in the forms of action or 
pleadings, ^nce the nature of the controfesy and the right 
in dispute must determine the privilege, and not the form 
of remedy provided.* But as the amendment only pre- 
serves the right, and does not extend it, the privilege is 
demandable of right only in those cases in which the law 
gave it before.* 

■ Parsons v. Beaford, 8 Pet 4S3, 447. 

■ Backus e. LebBHon, 11 N. H. 9; Tatmr !>. Cook, 16 MEch. S32. 

< Rhmes v. CUrk, Gl Penn. St. 96. As the goTemmenl has the 
right to prescribe conditions attending the importation of goods, an 
importer has no rifiht to have the dutiable value of imports deteN 
mined by a Jnrjr. AuSmardt o. Hedden, 1ST U. & 3ia 
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Waivtr. — In criminal cases — at least in cases of felon; 
— tbe accuBed cannot waive this privilege, the jury being 
a necesearj part of the tribunal ttiat tries tiim ; ' nor can tl 
be made to depend on any condition, as, for example, 
upon an appeal tmat a court that site without a jury to a 
court whidi allows one.* But civU r^lits io general may 
be waived, aud a provision for civil eases that trial by 
jury should be deemed waived unless demaaded would 
seem unobjectionable. It has been held, also, that it suf- 
ficiently preserves the privilege to make provision by law 
&» jury trial in an ajq^ellate court.* 

Incidents. — The peculiar characteristic of jury trial is 
this : that the jury sit with the judge to try the facts of 
the controversy, receiving from him the law, and applying 
it, according as they find the facts to be, in a verdict which 
embodies both fact and law in a general conclasiou. Or* 
at their option, the jury may find the fat^ specially, and 
report tbem to the court, who will then determine what 
Jodgment the facts require. The court is thus the trier of 
the law, and the jury are the triers of the facts ; but the 
judge may nevertheless rightfully express bis opinion upon 
the facts to the jury, who will be at liberty to acc^ his 
ccxiclusions, or to disregard them, as their judgment shall 
dictate.* The jury have also the legal power to disregard 
the instructions in matter of law, and to render a verdict 
which the instractious would not warraut ; but their doing 
so would be misconduct, which the jui^e should coiTect by 
granting a new triaL' But the judge will not grant a new 
trial merely because his opinion upon disputed or uncertain 
focts difiera from that of the jury ; ' though, if Xh&K were 

1 Cancemi K. People, 18 N. T. 126. SeeC8se«po«(,Ch.XV.iec.6; 
Cooley, Conit Lim., Sth ed., 3B0-1. 

< Malter of Dana, 7 Benedict, 1 ; CaUan e. WilKnt, 127 U. S. 5M. 

■ Many cues are coUeetsd in Cooley, Coott. Lim., 6th ed, G06, 
Bote. Compare Ore«n b, Brigga, 1 Cart. C. C Sll. 

* Coniequa i>. WUlinffi, Pet C. C. 226. 

* Wilkioeon V. Greely, 1 Curt. C. C. 03. 

* Stanley v. Whipple, 2 McUan, 86 i Carr v. Oale, 3 Wood. 4 M. 88. 
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no evidence fairly tending to support tbeir verdict, it will 
be erFooeous not tn point of fact merely, but in law, and 
it will be the duty of the judge to set it aside, and, if he 
shall refuse to do so, then for a court of error to reverse 
it on that ground.* 

Sehearinga. — The rule that the facts shall not be other- 
wise re-examined than according to the rules of the com- 
mon law, is esseil^al to a preeerration of tbe r^ht It 
could be of no imp^tance that one should have a jurj* 
trial in the first instalice, if bis adversary mi^t then re- 
move the case to anothN: court to be tried by the judge 
himself. The finding of n)e jury upon the facts when no 
error has intervened to infiu>^ce it, and no fraud or 8nr> 
prise, must be taken aa conclusive. When it becomes 
necessary to re-examine the facteSlried by a jury, it must 
be done by another jury on a neV triaL As appellate 
court examines the facts only bo far As may be necessary , 
to ascertain whether any enw of law has been oomniitted 
to the prejudice of the party coroplalaingof the verdict ; ' 
but the trial court may, in its dianreticm, grant a new trial, 
where for any reason it is believed justice wasVot dme by 
the first verdict. 

The seventh amendment a^^ies not only to citaes tried 
by jury in the fedei'al courts, bat also to such as are tried 
by Jury in the state courts and afterwards rei»OTed\to the 
federal Supreme Court for review under its apt>eUate\juri&- 
diction.* 

I Iniunnce Co. v. Bodet, 05 U. 8. 282. 

< Hickman d. Jonea, B Vftl\. 197. 

■ The JoatiOH v. mtaxj, a WalL 271. 
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CHAFTEB XIV. 

FOUTICAL PBIVIL&GES AND THEIB PROTECTIONS. 

Political PriviUge$ in OeneraL — In th« main, politic 
privileg;e8_ ari_sft under stale oonstitalJODS and laws, and 
are left to their protection. The few exceptions will be 
specified ia ttie pages whicti follow. 

Sectiow I. — Citizenship. 

7^ Fourteenth AmendmerU. — The fourteeutti article 
of the amendments declares _that "all persons bom and 
naturalized in the United States, and subject to the juria- 
dictJOD thereof, are citizens of the United States and of 
the State wherein they reside." TJie i mportance of this 
provision connects itself with the earnest and violent con* 
troversy which for more than tejj^ears previous to its 
adoption had agitated the country respecting the status of 
colored persons. Such persons, when not enslaved, had 
been considered citizens in one section of the Union ; and 
whether they were or were not citizens in the other States 
had been the subject of verj' little discussion orconsidera- 
tion previous to the disturbing and exciting events of 
which tlie repeal of the restriction upon the extension of 
slavery, imposed by t^e l^;islatioQ known as the Missouri 
Compramise, was most important. In the case in which 
the fe deral Supreme Court expressed the opinion that 
that restriction was unconstitutiooal, it was^d^crded that 
a colored person of the African race, whose ancestors were 
imported into this country and sold as slaves, could not 
become a member of the political community brougtit into 
existence by the Constitution of the United States, and 
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aa Bach eDtitled to the rights, privileges, and immunities 
guaranteed b; th^ instrument to citizens, and that he 
could not, tJierefore, as a citizen, bring euita in the courts 
Qf the United States.' To this extent the opinion of the 
court was antboritative, and was entitled to respect and 
observance as such so long as it stood unreversed. A vay 
large party in tbe country, however, was iiot_aa^8fled witi 
^g_reasouiiig of tlie^conrt, but protested against it ; aM 
whentEe government of the country, by the election qf 
1860, passed into the hands of this party, the decision was 
w holly igno rgd,by the political departments of the govern- 
ment. It may perhaps be said that it was ignored by the 
iudicial departi gent. also, since persons of African descent 
were admitted to practicein the federal courts on the same 
terms with others.* But a mere ttuiit rpraiy pifj on of rights 
which are still disputed cannot be the most satisfactory 
settlement of a qaesdon so importAnt A ruling of the ^ 
executive department under one administration may be 
set aside under tbe next. Even an act of Congress might 
be repealed when another party sacceeded to power ; or it 
might be adjudged unconstituldonal by the courts, as had 
been done with the Missouri Compromise. But as the 
solemn adjudication already had was stiU standing unre- 
versed, it obviously constituted a moat serious and dan- 
gerous impediment to the peaceful and full enjoyment of 
rights which it denied. Under these drcumstancea tbe 
propriety and importance of having the controversy set- 
tled in tbe most authoritative and conclusive mode are 
apparent. 

J3bv) Citieenthip i» acquired. — The fourteenth, am«id- 
ment indicates the two methods in whlcb one may become 
a citizen : jirtt, by birth in the United States ; ' and, tecond, 

> Scott D. Santord, 19 How. 893. 

* This wu without objection or diacnuion. 

* Tbi* wonld Include, kUo, hirth abroad of children of Americtn 
dtiMui t«mporarilj midltig of tntTelliDg in other countrie*. &er. 
But U. S., § 1993. 
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by DKtarilizatioii therein. Bat & citizen bj' Mrtb mast BOt 
only be born within the United Stat«s, but lie mtist also 
be subject to the juri&dicUon tbereof ; snd by this is meant 
that full and complete jurisdiction to vfaicfa citizens gener- 
ally are subject, aad not any qualified and parti^ jurisdic- 
tion, such as may oonsist with allegiance to some other 
government. The abor^nd inhabitants of the ccnntoy 
may be said to Iw in this anomalous condition, ao long 
as they preserve their tribal relations and recognize the 
headship of their diiefa, even when they reside within a 
State or an organized Territory, and owe a qualified alle- 
giance to the government of the United States. It would 
obviously be inconsistent with the semi-independent cbat^ 
act«r of such a tribe, and with the obedience yielded by 
them to their tribal head, that they should be vested with 
the complete rights, or, on the other band, charged with the 
fall responsibilitieB of citizens.^ But when the tribal re- 
lations are dissolved, or when any individual witbdrava 
' and makes himself a member of the civilized community, 
adopting tlie habits of its people and subjecting himself 
fiilly to the jurisdiction, his right to protection in per- 
son, property', and privilege might well be held to become 
as complete as that of any other native-born inhabitant.^ 
The ruling of the Supreme Court, however, is that unless 
he is naturalized he is not a citizen nor entitled to vote.* 

Naturalizaiion. — Naturaiization maybe effected, ^r«t, 
by special laws which confer the privilege upon individuals 
named ; second, by proceedings under general laws, where- 
by individuals severally renounce any foreign allegiance, 
and take upon themselves the obligations of citizenship ; 
third, by the acquisition by the United States of foreign 

> Ooodell t>. Jackum, 20 Johns. (N. T.) 603, 710 ; McKaj v. Camp- 
bell, 2 Sawj. 118 ; Ex pwte Reynoldi, 6 Dill. SM. 

* Story on Const., 4tli ed., S II>3S. 

• Elk V. Wilkini, 112 C. 8. M. TTnilcT the Act of 1887 an Indinn 
to be refaHed u k rititen miiBt hive had land allotted to tdm. Stale 
V. Fraiier, U N. W. Bep. 171 (Neb.). 
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territory, irith its people, who there1>y become dtizena of 
the United States. la this manner the people brought 
within the joriediction of the Union by the acquisition of -~ 
Loatsi&na, Florida, and portions of Uezico, became citi- 
zens. The second method above named is th&t provided 
by afits of Congress ; and the first and third must always 
be exceptional. 

LoM of CiHzemkip. — It is declared by act of Coe- 
greee that " expatriation is a natural andTnhcreDt right of 
all people, iodiapenaaUe to die enjoyment of the rights of 
life, liberty, and the pursuit of happiness," and that " any 
declaration, instruction, opinion, order, or decision of any 
officer of the United States, which denies, restricts, im- 
pairs, or questions the right of expatriation, is inconsist- 
ent with the fundamental principles of the republic." ' The 
judicial doctrine had previously been, that do one could 
expatriate Itimself without express authority of law.* It 
is also provided by act of Congress, that desertion from 
militarj' or naval service, and going abroad to avoid 5eing 
lawfully drafted into the same, shall be deemed a voluntary 
relinquishment and forfeiture of the rights of citizenship.* 

Citizenship in State and Union. — The fourteenth 
amendment recc^nizes the fact that there is a citizenship 
of the United Stales, and also a citizenship of the several 
States, and that the two coexist in the same persons. 
Both governments owe a duty of protection to the persons 
who are subject to their jurisdiction, and both are entitled^ , 
to the allegiance of such persous, and may punish broaches '-'^ 
of this allegiance. It is impossible to conceive of such a 
status as citizenship of a State nnconnected with citizen- 
ship of the United States, or of citizenship of the United 
States within a State unconnected with citizenship of the 
State. The States cannot naturalize, though they may con- 
fer special privileges upon aliens ; and the act of natu- 

> Rev. Stat. XT. B., § IMQ. ' % Ewt, 4&-60, and DotM. 

* Rev Stat U. 8., S§ 1990-1996. 
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tallzation by the United States is tbe grant of citizenship 
within the State nhere the naturalized person resides. It 
is only in the Territories and other places subject to their 
flxclusive jurisdiction that there can be a citizenship of ttie 
United States uneonoected with citizenship of a State.' 
■ .^ Al f ^dg ment ofPrivUegea and Immunities. — In a pre- 
vious chapter, the section of the Constitution which en- 
titles the citizens of each State to all the privileges and 
immunities oil. citizens of the several States has been ez- 
amined, and sdme attempt made to describe those privi- 
leges and immuDhies.' By the fourteenth amendment it 
is declared that "ho State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens 
of the United States. "\ The line of distinction between the 
pi-ivileges and immunities of citizens of the United Stales 
and those of citizens of the several States must be traced 
along the hoiindaiy of their respective spheres of action, 
and the two classes mnst b^as different in their nature as 
are the functions of their reswctive governments. A citi- 
zen of the United States as sin;h has a right to participate 
in foreign and interstate comi^erce, to have the beneQt 
of the postal laws, to make nse''in common with others of 
the navigable waters of the Un^ed States, and to pass 
from State to State, and into fo);eigu countries, because 
over all these subjects the jurisdiction of the United States 
extends, and they are covered by its laws.' These, there- 
fore, are among the privileges of citizens of the United 
States. So every mtizen may petition the federal authori- 
ties which are set over him in respect to any matter of 
public concern; may examine the public records of the 
federal jurisdiction ; may visit the seat of government 
without being subjected to the payment of a tax for the 

> PrentiH v. Brennan, 2 BUtch. 163. The inhabitMU of diitricti 
witbin a State oyer which the Stale hu ceded excloilve juriBdictinn 
to the UDited Sutei an not dtizeni of the Slate. Sinki v. Reese, 
19 Ohio St. 80e ; ComtnoDwndth v. Clarj', 8 Mam. 73. 

■ See p. 106. • Suit? on Conit., 4th ed., J IQST. 
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privil^e ; * mny be porohaser of the pablio Iftods on the 
same terms with others ; may partioipste in the governmeDt 
if he oomeB withia the oouditions of suffrage ; and may de- 
maod the care and protection of the United States when on 
the high sdas, or wiUiin the jurisdiction of a foreign gov- 
ernment.' Ths pririlegeB st^est the immunities. Wher- 
ever it is the dwj of the United States to give protection 
to a citizen again^ any harm, inoonvenience, or depriva- 
tion, the citizen is ^titled to an immunity which pertains 
to federal citizen Bhip\^ 

One very plain and iin questionable Immnoity is exemp- 
tion flom any tax, burden, or imposition under state laws, 
as a condition to the enjoyment of any right or privilege 
nnder the laws of the United States. A Stat« therefore 
cannot require one to pay a tax as importer, under the 
laws of Congress, of foreign merchandise,* nor impose a 
tax upon travellers passing by public conveyances out of 
the State/ nor impose conditions to the riglit of citizens 
of other States to sue its citizens in the federal courts.* 
These instances eufflciently indicate the general nile. 
Whatever one may claim as of right under the OmstJtu- 
tion and laws of the United States by virtue of his citi- 
zenship, is a privilege of a citizen of the United States. 
Whatever the Constitution and laws of the United States 
entitle him to exemption from, he may claim an immunity 
in respect to.' And such a right or privilege is abridged 
whenever the state law interferes with any legitimate 
operation of federal authority which concerns his interest, 
wfaetiier it be an authority actively exerted, or resting 
only in the express or implied command or assurance of 
the federal Constitution or laws. But the United States 

t Crandall r. HeTsda, 6 W^U. 86. 
■ SlaaRhter-Hoiue Cawi, 16 Wall. 86. 
' Ward 11. HuTland, 12 Wait. 168. 
1 Craiidkll V. Nevada, 6 Wall, 36. 

* Inturance Co. b. Mone, 20 Wall. 446. 

* SUoghtci^Boaw Cmm, 16 Wall 86. 

17 
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caD neither grant nor secure to its citizens r^hts or privi- 
leges which are not expressly or by reasonable implication 
placed under its jurisdiction ; and all not so placed are left 
to the exclusive protection of the States.' 

Necestity of the Provision. — It may well be questioned 
whether the provision just considered was necessary. It 
is certainly not clear that there can exist any privilege or 
immunity of a citJzen of the United States which, inde- 
pendent of the fourteenth amendment, is not beyond state 
control. The mere fact that the Constitution and laws of 
the United States have created a privilege, or given an im- 
munity, is of itself sufficient to put it beyond the reach of 
unfriendly legislation. The reason is obvious. State laws 
operate, and can only operate, within the sphere of state 
sovereignty ; hut privileges and immunities of citizens of 
the United States arise within the sphere of national sover- 
eignty, where in express terms the Constitution and laws 
of the United States are made paramount and supreme.* 
It is plain that state laws cannot impair what they cannot 
reach. The right, for example, of every citizen to have 
the benefit of postal facilities, was as little open to ques- 
tion befoi-e the amendment as it is now. The law must 
have been then as it is now, — namely, that state law is 
powerless to take away, restrain, or abridge that which 
the federal authority has lawfully given. And it is imma- 
terial whether the privilege or immunity exists as an impli- 
cation under some provision of the Constitution or laws, 
or is expressly declared and established. The right to 
visit the national capital is nowhere expressly declared, 

1 United Slates v. Reeee, 92 U. S 214 ; United States v. Crnik- 
ihsDk*, 92 U. S. 542 ; Hatl v. De Cuir, 95 U. S. 486 ; Kirtluid o. 
Hotchkiss, 100 U. S. 491 ; Presier t>. IlUnois. 116 U. S. 262. It nu; 
be noted lluit this rule, now well settled, itbb laid down hj ■ bare 
majority of tlie court in the Slaujchter Home cases, lapra, where four 
of the Judfces thought that the Fourleeenth Amendment, proper)]' 
construed, changed the whole relation of Che state and federal gorerit- 
ments as to the proiection of the civil right* of tlie citizen. 

1 Const, Art. VI. cl. 2; Ableman e. Booth, 21 How. a08. 
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but it results ftom the very nature of free government ; * 
and for a State to undertake to denj- or obstruct the right, 
wquld as plainly be an intrusion on federal sovereignty, as 
would an attempt to encroach on the war power, or the 
power over foreign commerce. Nevertheless this portion 
of the fourteenth amendment has its importance in the 
fact tiiat it embodies in express law what before, to some 
extent, rested in implication merely ; Just as in the Consti- 
tution bills of attainder are forbidden, though without the 
prohibition they would undoubtedly be incompetent, be- 
cause of the separation of legislative and judicial author- 
ity which has been made by the American constitutions. 
Many abuses of power are forbidden more than once in the 
federal Constitution, under different forma of expression. 

Section II. — Suffrage ahd Elections. 
JSaais o_/^&/?ra^e. — During the last quarter of a cen- ' 
tury, while the^itation for an enlargement of civil rights 
has been violent, s^ time nt has had a great and extraor- 
dinary influence on pttl^ic affairs in America. It has much 
affected the discussion o^>^litical privileges, and consid- 
erable numbers have insisted that suffrage was a natural '^^^^v^ 
Tight, corresponding to the rigjit to life and liberty, and, 
equally unlimited. Unless such^ doctrine is susceptible.' / 
of l>eing given practical effect, it moat be utterly without 
substance ; and so the courts have pronounced it^ In 
another place it has been showu that liberty itself must 
come from law, and not in any institutional sense from 
nature ; ' and still leas can that come from natur<; in which 
all the people cannot possibly participate, and inxespect 
to which, therefore, positive taw becomes abaolutely bsscn- 
tiat in order to prescribe qualifications, the possession of 

1 Cratidall If. Nevaaa, 6 Wall. 86, 

^ Spencer d. Board of RegiBtration, 1 MscArthur (U. C), 169; 
United States v. Anlhonj, 11 Blatch. 200. 
* Ante, pp 231, 236. 
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wlu^shall be the test of right to enjoy ment. A gift by 
naturelBu^t be absolute, and not contingent upon the 
State coming' Sb:;wani afterwards witii uncertain and 
changeable eDBctinen&-ki.^name conditions, and point out 
the persons who may enioy"^ai«.,tounty. But there is a 
further objection which is equally inStmii^ntable : suflYage 
cannot lie the natural right of t&B tndivi^Rai>.^cause it q. 
does not exist for the l[>enefit of the^Hdividual, miHi)r the ^ 
benefit of the State itself. — ^^'"^-^j 

^uffragfi 13 participation in the goremment : in a repre-f** 
sentative country it i3 taking part in the choice of officers, 
or in the decision of public questiona. The purpose is to 
keep up the continuity of government, and to preserve and 
perpetuate public order and the protection of individual 
rights. The purpose is therefore public and general, not 
private and individual. Whatever suffrage is calculated 
to defeat the general purpose, — whatever, if permitted, 
would tend to break up the government, to introduce 
anarchy, and to bring upon the people the innumerable Q. 
mischiefs which would foUow from the destruction of pub- 
lic order, — is not only inadmissible on reason, but is \ 
proved by the consequences which follow to be condemned 
by the great Author of government. To saj- that one 
whose participation in government would bring danger to i 

the State, and probable disaster, has nevertheless a right 
to participate, is not only folly in itself, but it is to set 
the individual above the State, and above all the manifold 
interests which are represented by it and bound up in its 
destiny. Such a doctrine is idle. SuffVage must come to 
the individual, not as a right, but as a regulation which 
the State establishes as a means of perpetuating its own 
existence, and of insuring to the people the blessings it 
was intended to aecnre. 

Suffrage a State Privilege. — The Constitution of the 
United States, except in particulars specified further on in 
this chapter, does not in any manner intermeddle with state 
and municipal elections, and they are consequently in most 
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respects left exclusively to state regulation and contK^l. 
States establish for their own people the rules of siifltage, 
anil it is ip state coDstitutioDS and laws, and in the decis- 
inna nf ntat^./^r^rtg^ tlj^t; flj^ riilpa and Principle s are to be 
looked for which gorem such elections. SnUVng^^ jH njonr 
a npfiftHBary qj'ivimpH.njnp p.pt of atflte citizenship, and the 
great majority of citizens are alwaj's excluded, and are 
represented by others at the polls. Sometimes, also, suf- 
frage is given to tboee who are not citizens ; as has been 
done by no less than twelve of the States, in admitting 
persons to vote who, being aliens i have merely declared 
their intention to become citizens. 

Congressional Elections. — Under the Constitution each 
State elects such jijiial}£r of repi'esentativeB_a|_ig,JCI]]fi]^- 
tioncd to it by the laws of Congress, and the qualiflca tions 
Ct^lfttitais for such representatives are to be the same as 
those for the most numerous branch of the state legisla- 
ture.' The State is therefore left to fix these qualifica- 
tions without any restraint or limitation, except that which 
is imposed by the firteenth amendment. The let dalature of 
each State alao^prescribeB^ the tmesj_£lac^L-aD.d_in.anner 
of holding elections for senators and representatives in 
Congress; but Conf^ resa is also empo wered to make or 
alter such regulations, except as to the places of choosing 
senators.^ WbeiulbeJDoofilii.tiition of the State and the 
legislation of Congress conflict respecting the times arnl 
places when and where votes may be cast for the elec- 
tion of representatives in Congress, the legislation, under 
the provision of the Constitution last referred to, must 
control* Perjury in givi ng teHtimnny in the case of a 
contested Congressional election is not an offence against 
a State law,* but the State may pnnish illegal voting for 
Presidential electors, as they are not federal officers.* 

» Conft , Art. 1. 1 2. ' ' CoMt., Art. L S 4. 

s Baldwin t>. Troirbridge, 2 Bartlelt, 46. 

* In re Loney, 184 U. S. 372. 

* In re Green, 134 U. S. ST7. 
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• -jQualificatioiu ofSkctorB. — As elections are the means 
whefg^ the people express their sovereigD will, the quali- 
' ficationa foi'-t^ing part therein are usually prescribed by 
constitution, thiti.Jhe; may not be subject to continual 
changes from year wxyear by legislators of ditTering views. 
When the qualiflcation^^are onoe fixed by the constitution, 
it i& not in the power of ta6..1egislature to add to or modify 
them, but they must remaioNintil the cooatitution is re- 
vised or amended,^ and whoever claims the right mast 
show that he oomes within the inwAt of the existing law.* 
A provision giving the right generally-to persons possess- 
ing certain qualifications must be understood as excluding 
idiots and insane persons, even though not expressly men- 
tioning them OB exceptions, since these persons are inca- 
pable of exercising legal volition.' So an unnaturalized 
Indian is excluded.* 

It is competent to provide by law for a forfeiture of the 
right to participate in elections, as a punishment for con- 
duct which the law forbids ; but such punishment can only 
be imposed after trial and conviction. The election Judges 
cannot be anthorized for supposed guilt to inflict the for- 
feiture.* 

Jtegulalions of the Franchise. — Even where qualifica- 
tions are fixed by the constitution, it is competent for the 
legislature to prescribe by law such conditions to the exercise 

1 State V. WillUrni, 5 Wia. SOB; Monroe e. Callini, IT Ohio St 
866 ; Bison «. Farr, 24 Ark. 161 ; Randolph t.. Good, 3 W. Va. 661 ; 
St. Joseph, &o, R. R. Co. d. Buclianan Co. Court, 39 Mo. 486; Green 
IT. ghumvaj, 39 N. T. 416; Stite i>. Baker, S8 Wis. 71; Quinn d. 
State, 86 Ind, 486; People b. CsnmJay, 73 N. C. IBS ; Brown p. Gro- 
ver, 6 BtiBh (Ky.). 1 ; Dariea v. McKeebj, 6 Ner. 369; McCafferty v. 
Gufer, 57 Penn. St. 109. 

1 Minor V. Happeraett, 21 Wall. 162. 

■ Cashing, Legislative Assemblies. §g 24, 27 ; Cnnlej, Coast. Lim., 
eth ed., 753 ; McCrary, Am. Law of Electioiw, §| 4, 60, IZ. 

« Elk D. Wilkini, 112 U. S. 94. 

• Huber c. Bellly, 63 Penn. St. 112 j State p. Symonds, 57 Me. 
148; Burkett v. McCarty, 10 Bush (Ey.), 768. Compare Delano v. 
Bartlett, 2 Bartlett, 168. 
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of the elective francbiee ae eball seem reasonable to protect 
the privilege, and to prevent impoaitions and other frauds ; 
and also to prescribe all proper regulations for receiving 

and canvaasing the votes. One very proper condition is, 
that every voter, previous to the day of election, shall 
cause Ilia name to be entered on a registry of voters, which 
is provided for as a guide to the Judges of election in 
receiving the votes, and that no ballots shall be received 
from those not registered. The power of the legislature to 
require such a registry is settled,' and the voter has no 
cause for complaint if he fails to register. If a board of 
registration neglects or refuses to perform its duty as re- 
quired by law, the members maj' be compelled to do so by 
mandamus, or they may be punished as public offenders ; 
bnt their misconduct cannot entitle unregistered electors 
to vote unless by law provision is made for such cases.' 
If inspectors of election, where thej- have power to deter- 
mine the voter's qualification, reject a vote, they may be ^ 
liable civilly* as well as criminally'. But, if the statute 
provides that they shall receive the vote, if the voter 
swears to his quail Sea tions, they can exercise no judgment 
in the matter but must receive the vote.* 

Secrecy in Voting. — Election bj- ballot is now prac- 
tically universal in this country, and representatives in 

> Hyde p. Bnwh, 34 Conn. 464 ; Cusick's Appeal, 186 P». St 
469 ; McCrary, Am. Law of Elections, §§ 7-10 ; Cooley, Conit Lim., 
6tli ed., T6T. But the provisioni bb to regialratmn muat be reason- 
able. Laws allowing but a ihort time within wliicli to re^eter or 
closing the liats some days before election have been held unreaaon- 
able. Daggett p. Hudson, 48 Ohio St. 548 ; State «. Corner, 22 Heb. 
£66; Owenaboro v. Htckman, 14 S. W. lie],. 688 [Kj.]; Moirii v. 
Powell, 126 Ind. 281 ; Atty.-Geii. v. Detroit, 78 Midi. 646. In People 
t>. Hoffknan, lid III. 687, a law dosing registration three weeks before 
election wm held good. 

" People 0. Sopplekom. 16 M!ch. S42 : Zeiler v. Chapman, 54 Mo. 
602 ; Ne&ger b. Railroad Co., 36 Iowa, 642. 

' Ante, p. 162. 

* Spragina v. Houghton, 3 HI 877 ; People v. Bell, 119 N. Y. 176. 



D,g,t,.?<ib, Google 



264 CONSTrrUTIONAl LAW. 

CoDgreas are required to be chosen by that method.* The 
ballot 18 provided because it is believed most effectually to 
protect the elector against improper influences, as it enables 
him to exercise the right without any person, even the offi- 
cers of election, having a knowledge for whom his sufitage 
is given. To fully protect the constitutional right to 
secrecy as against the importonities, brow beatings, or 
inquisitive intermeddling of others, it is provided by law 
in some Stat«s that the ballots shall be written or printed 
on white paper without any inariis or figures thereon to 
distinguish one bailot; from another; and where such a 
regulation exists, all ballots not in conformity with it 
when cast are to be i-ejected, and all contrivances of poUtl- 
cal managers or election officials to evade it are illegal.^ 

Notice of Elections. — Notices of the times and places 
when and where elections are appointed to be held are 
generally required to be given by some public officer, in 
some method designated by law. If the election to be 
held is exceptional or specif, the failure to give this notice 
must be fatal, even should there be a general attendance 
of electors, since every one has the same right to partici- 
pate with all others. But if the election is one which is 
provided for by public law, and the law itself ^ives all the 
particulars of time and place, the failure to give the notice 
will not defeat the election, since every one is supposed to 
take notice of what is in the law.* 

1 Rev. But U. 8., § 27. 

* WillUms V. Stein, 88 Ind. 89 ; Opiniont of Judge*, 45 Me. 602 ; 
Briibin c. Cleiry, 26 Minn. 107. See caeei Cooler. CodiL Lim., 6th 
ed., 761. Th« recent Stale laws, bued on the Aiietralian ij»tein of 
voting, which provide for tlie furniBhiag by tlie Stale of an official 
ballot whiuh Bball alone be uied and for the secluBion of the voter 
nhile he mnrka or otherwise prepare* tliia ballot for depoiit in the 
box, are valid. Common Council v. Rueh,62 Micli. 532 j Talcottv. 
Philbrick, 20 All. Rep. 486 (Conn.) 

* People u.Cowles, 13 N.Y.»60; Peoples. Hartwell, 12 Micb.SOS; 
State V. Orvia, 20 Wis. 236 ; People v. Brenahm, 8 Cal. 477. Compare 
Foiter ti. Scarft, 15 Ohio St 532. 
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£(Uloea, Sufficiency of. — In elections by ballot, tbe 
voter must take care Uiat hifi ballot ^oll be complete in 
itself, BO that it shall express his intention without resort 
to extraneous evidence for explanation of apparent am- 
biguities. The general rules of law do not permit a writ- 
ten instrument to be varied or added to by parol ; and in 
case of ballots, the parol evidence would be specially ob- 
jectionable and dangerous, since public interests of ttie 
highest importance depend upon the elections, and t^e 
inducemente to corruption and perjury would sometimes 
be enormous. Therefore, if one places upon his ballot 
two names for one office when only one is to be voted for, 
the baUot, so far as concerns that ofQce, must be rejected 
for ambiguity, from the obvious impossibility of determin- 
ing the voter's intention without resorting to parol expla^ 
nation.' So, if the voter puts one name upon his ballot 
where he intends to put another, he will not be allowed to 
explain the mistake, but it must be counted as he wrote 
and deposited it.' But the fact that a name is abbreviated 
should not prevent its being t.'ounted where the intent is 
clear.* Neither should the fact that the office is not de- 
scribed with precise accuracy, if the description is such 
that no doubt concerning it can exist.* And in any case 
where a doubt in applying a ballot perfect in iteelf is raised 
upon exti'aneoue facts, it may be removed by showing all 
such facts surrounding the canvass and election as would 
tend to throw light upon it. For example, if two persona 
of the same name reside within a certain election district, 

1 People u SeamsQ, 5 DenJa |N. Y.|, 409. Compare Fettle e. 
Saxion, a2 N. Y. 309. 

i Hnrt o. Erana, 8 Peno. St 13; Fenton v. Scott, IT Oreg. 189. 

* Peoiileo. Ferguson, 8 Cow. (N.Y.) 102; Atturney-GeQeralu. Elj', 
4 WU. 4'29 ; Slate v. Gates, J3 Conn. 683 ; Talkinfcton v. Luraer, 71 
111. 234. In Wimmer c. Eaton, 72 Iowa, 374, ballots for " E. W " were 
counted for " E. W." xho was a candidate, there being no one eligible 
named " F. W." vho waa ruaning. Compare People v. Cicatte, It) 
Mich. 283 ; Kreitz v. Behrenimeyer, 126 III. 141. 

• People v. MattMOQ, 17 111. 167 ; People i>. McHuiiu, 34 Bub. 6» 
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and ballots are cast having that name upon them for a 
specific office, it may be ehowu, in order to enable the 
ballots to be applied, that one of these persons was pub- 
licly known and nnderalood to be a candidate for the office 
specified, and the other was not.^ 

Jrreffularitiea in Elections. — All the rules of law gov- 
erning elections should aim at obtaining the full and fVee 
expression of the views of those entitled to vote ; and 
whenever there is reasonable ground for believing that 
this has t)een had, a ballot should not be set aside be- 
cause of mere irregularities. The following are illustra- 
tions. The erroneous rejection by the Judges of election 
of the ballot ofiered by a qualified voter ; ' the acdideotal 
substitution of another ix>ok for the Bible in the adminis- 
tration of an oath ; the holding of the electJOD by persons 
who were not officers de jure, but were officers de facto, 
and acted as such in good fUth ; the neglect of the judges 
V> appoint clerks of the election ; the closing at sundown 
of the outer door of the room in which the election was 
held, and then permitting the electors within the room to 
vote, it not appearing that illegal votes were received or 
legal excluded ; the failure of the Judges and clerka to 
take the prescribed oath of office, they being nevertheless 
de facto officers ; ' the neglect of the judges to certif^' the 
result within the time fixed by statute ; * or any other 
irregularity which does not cast uncertainty on the result, 
or affect the interests of the party complaining of it* But 

1 People i>. Cook, 8 N. Y. 67. 

• Newcum v. Kirtler, 13 B. Monroe (K7.). 616. 

• People IF. Cook. 8 N.Y. 67; T»ylor u.Tajlor, 10 Minn.112; Day 
9. Kent, 1 Oreg. 128, Thii doctrine has not always been recognized 
in Congreii ; but the caMe of Baraes v. Adiimi (2 Bartlett, T60), and 
Eggleaton d. Strader (2 Bartlett, 8B7), in the Houie of Repreienta- 
tire* ( 1870) lupport it in approving careful reporU of the committee 
on election!. 

• Ex parte Beath, 3 Hill, 42 ; People t>. Sackett, 14 Mich. S20. 

» Peoplei>. Cook, 8N. T. 87; Lanier b. GallatM, 13 La. An. 176; 
D0I91U V. WeadoD, 60 lad. 398 ; Bouriand e>. Hlldretb, 26 Cat. 161 ; 
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tha followiDg are oot mere itr^fularities. The aubmission 
of & qaestioD to vote in such manner as to exclude a por- 
tion of those who are entitled to take part in the election,* 
holding the poUs open but forty minutes when the law re- 
quires three hours,* and holding it at a different time or 
different place fh>m tliat fixed by law,* thoi^b even in 
tbeae cases an election may be supported if it is made to 
appear that no one lost his vote as a consequence of the 
law being disobeyed.* When an election ia contested be- 
cause of the reception of illegal votes, the effect which 
shall be allowed to that circumstance must depend very 
macb upon other facts. If the judges have erroneously, 
but in good faith, received incompetent votes, the elec- 
tion will not in general be defeated thereby ; ' but when 
it can be shown for whom they were cast they will be de- 
ducted from the count, and the case determined withont 
them.* If, however, they have been received fraudulently, 
and the whole number is so great that tJie entire poll ia 
tainted with the illegality, the electiou in that precinct may 
be set aside altogether, as has frequently been done in 
Congress.^ If a legal vote is wrongfully rejected, it cannot 

McKioner v. 0'Connor,28 Tei. 6; Pike Co. n. Bamea, 61 Mii«. 805; 
Wheelock Election Caae, 82 Fenn. St. 297 ; LiMmii v. JackBon, 6 W. 
Va. 613 ; Chicago «. People, 80 III. 496 ; Beid v. Julian, Hoqm of 
Rep., 8 BarUett, 822. • 

1 Attornej-General f. Superviion, 11 Mich. 63. See People o. 
Salomon, 46 lU. 416 ; Fort Bodge v. Oiitriot TowDibip, 17 Iowa, 66; 
Barry v. Lanck, 6 Cold, (l^nn.) 58a 

■ State V. Wollam, 37 Iowa, 131. 

■Dicke^D. Hurlburt, 5Cal. M3; Walker ir. Sanford, TB Ga.ie5; 
Williams v. Potter, 114 Ul. 628. 

• Dale K. Irwin, 78 Dl. ITO ; Steele v. Calboun, 61 Ma«a. 556 ; Far- 
rington u. Tarner, 53 Mich. 27 ; Simon* ti. People, 119 Bl. 617. 

« Kx parte Murphy, 7 Cow. (N. T.) 158 i Jndkini v. HUl, 50 N. B. 
140; Tarbox f. Saghrof, 86 Earn. 325. 

* State D. Hilmantel, 21 Wis. 606 j Harbaogh v. Clcotte, 33 Mich. 
211. 

T Howard e. Cooper, 1 Bartlett, 275 ; Dodge v. Brooki, 2 Bartlett, 
78 ; Myers v. HoSett, 2 Bartlett, 664 ; Switcer v. Dyer, 2 Bartlett, 
T77. Sometimes the retum of the election luu been rejected, and 
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be counted oq any showing of the intent to cset it for a 
particular candidate ; ' though it the number rejected is so 
great that they might pOBsiblj ha^'e changed the result, the 
election may be declared void for that reason.' 

Eligibility to Office. — The Constitution and laws of the 
United States determine what Bhall be the qualificatioiis 
for fedei-al offices, and state constitutions and laws can 
neither add to nor take away &om them. This has been 
repeatedly decided in Congress, in the case of persons 
elected to seats therein when provisions in the state con- 
stitution, if valid, would render them ineligible.* When 
the law is sUent respecting qualifications to office, it must 
be understood that electors are eligible, but no others.* 
The question has often been made, what shall be the rule 
when an ineligible person i-eceives a sufficient number of 
votes to elect him if he were qualified ; and the authorities 
are greatly divided on the subject. In England under 
such circumstances the person receiving the next highest 
number of votes will be declared elected, especially if the 
ineligibility of the leading candidate was notorious ; ' and 
some of the American States follow this course.' The de- 
cided weight of authority in this country, however, is that 

only thoie vales counted which can be shown to have been legallj 
caat. Washburn u. Voorliiea, 2 Bartlett, 64. Compare Chadwick v. 
MelTin, Brightly's Election Cnses, 251, 

1 Renner i;. Bennett, 21 Ohio St. 4S1, 460. 

^ Rennerv. Bennett, 21 Ohio St 4SI. In ConitTesB, votes wrong* 
full; rejected haTe generally been counted on evidence being given 
to show how the electors intend to caet them. See Delano v. Mor- 
gan, 2 Bartlett, 168. It would certainly be very proper to provide by 
■tatnte that votes offered and rejected should be marked and pre- 
served, in order that they might be'counled In case it ahonid aftei<- 
wards appear that (here was error in rejecting them. 

* Taney v. Marshall, 1 Bartlett, tS7 ; Trombult's Case, Ibid. 619. 

* State D. Smith, 14 Wis. 4ST. 

» French o. Nolan, 2 Moak, 711 ; MeCrary, Am. Law of Electioni, 
i 281 ; Cooley, Const. Lim., 6th ed., 780. 

« Gahck V. New, 14 Ind. 98 ; Price v. Baker, 41 Ind. £70 ; Hatch- 
Moa V. Tilder, 4 H. & McH. (Hd.) 279. 
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In snch case the eleotioii lias fidled ; the votes cast for tiie 
disqualifled persoD, thoagh not electing him, being enough 
to show that the people hare ntrt intended to choose any 
other person.^ Snch has been the conclusion of botli 
honsea of Congress.* The forfeiture of eligibilit; to office, 
it is Bometimea declared, shall follow some specified breach 
of the law ; such, for example, as the giving or receiving 
a bribe, the sending or accepting a challenge to fight a 
dnel, &c. This renders the act which is thus condemned 
a public offence, and the disqualifloatton becomes a pun- 
ishment. The determination whether tlie ofibnce has been 
committed involves an inijniry into the law and the facta, 
and this, being in its essence a judicial inquiry, must be 
had before a judicial tribnnal.-and the diaqnalification reg- 
ularly adjudged before the pnnishnient can be inflicted. 
The determination cannot be left to a canvassing board, 
or to mere ministerial officers.* 

Freedom of Electiona. — An election fails in its legiti- 
mate purpose when the electors are subjected to such influ- 
ences tbat they abstun tiata depositing their ballots at all, 
or g^ve them nointelligently, or from improper and corrupt 

1 Dedslong to tlmt effect in WisconBin, Rhode Island, Penniyt- 
TRnte, Misiouri, MichigaD, Maine, Laiii«iuii, California, MiaRlutppi, 
and Qflorgia are gireD in Cooley'i Const. lAta., Sih «d., 780. And les 
Slet^eni u. Wyatt, 17 B. Monr. (Ky.) M7. If the diiability merely 
concerni the holding of the office and ii not a dieabillty to be elected. 
It )• enough if the dUabilitj is removed before entering upon the 
Mrm. Stale v. Trampf, 60 Wis. 103 ; Frlvett e. Blckfbrd, 26 Kant. 52. 
Where an alien who has not decland his intention to become a citi- 
sen U not an elector and only electors are eli^ble, inch alien cannot 
hold office by declaring his intention after hi* election. State v. Sulli- 
van, <7 N. W. Eep. 802 (Minn.)- Contra, Smith f. Moore, 90 Ind. 294. 

> CushinK. Leg. Aiiem., 66. The luttject wat fnlly and caTefnlly 
eonttdered in the couteited election case of Smith v. Brown, in the 
Houie of aepresentativeB (186B|, and the doctrine of the text hat 
been acted npon repealadly since. 

• Commonwealth v. Jones, 10 Bnsh <Ky.), T2G, approving In re 
Doney, 7 Fort. (Ala.) 293, and Hnber d. Belly, 61 Feno. St. 112. See 
Gi parte Garland, « Wall. 883. 
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motives, or under the ioQuence of fear or pompulsion. 
When anj' considerable number of voters are kept frooi 
the polls through reasonable fear of personal injury from 
riotous mobs, or tVom abuse of legal authority, the elec- 
tion should be deemed alti^ether void. Congressional 
elections have often been declared void because of iutimi- 
dation, when there was reason to believe that electors 
sufflcient in number to have changed the result were 
deterred from depositing their ballots through fear or 
actual violence. A carefbl writer of much experience 
gives the following rules as deductions from the deci- 
sions in Congress : - — 

" 1. If the violence and intimidation have been so ex- 
tensive and general as -to render it certain that there has 
been no fair and free expression by the great body of elec- 
tors, then the election muHt be set aside, notwithstanding 
the fact that in some of 't^e precincts or counties there 
was a peaceable and fair election. 

"3. When there has been an election embracing anum- 
ber of counties or precincts in which there have been vio- 
lence and intimidation, enough to exclude from the count 
one or more precincts or voting places, but not enough to 
destroy the freedom and fairness of the election as a whole, 
such violence will not invalidate the election, nor affect the 
results of it," unless it be shown affirmatively that but for 
it the results would have been different 

" 3. The question must be, has tbe great body of the 
electors had an opportunity to express their choice through 
the medium of tbe ballot and according to law ; and this 
fact must be decided in the light of all the facts and cir- 
cumstances shown in the evidence.'" 

The presence of a military force at or near tlie polls of 
an election, commanded by those who favor a particular 
candidate or party, is almost of necessity a menace to tbe 
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electors, and an interference with them in ^ving their suf- 
frages freely,* &Dd in England and some At the States of 
the Union, even the training of the militia on election day 
is forbidden by latr. It is usual, also, to forbid Uie service 
of legal process on election day, lest it be employed as a 
measure of intimidation to voters who are in debt. Betting 
upon the reanlts of elections is illegal at common law be- 
cause it tends to bring improper influences to bear upon the 
results. So are all contracts which have the same tendency.* 
A vote may properly be rejected in a contest over an elec- 
tion when it appears that it was obtained for a valuable 
consideration.* Treating electors to intoxicating drinks 
on the day of election is very commonly prohibited, not 
only because it is a species of briber}', but also because it 
tends to unfit the voters for the intelligent diechaige of 
their duties. 

Canvats and Return of Votes. — Ballots cast are to 
be canvassed in the various electoral districts or precincts, 
and a report made of the results. If the officeis to be 
chosen are for that district only, the judges of the election 
are usually empowered to decide who is elected : but if 
thej' are for a division of the State embracing several elec- 
tion districts, the local judges will be required to make 
returns to a canvassing board, authorized to canvass the 
returns for the whole division, and to declare the election 
as it appears upon such returns. The general rule in the 
several States is that these division or district canvassers 
act in the performance of their duties in a ministerial way 
only ; that is, that they are to receive the returns that are 
transmitted to them in apparent conformity to the law as 
correct, and they are not to assume the judicial function of 

1 McCrary, Am. Law of Election*, f§ 418, 421. 

* Nichola v. Mudgett. 32 Vt. M8; Meacham o. Dow, 32 Vt 721 1 
PUttf. People, 29111. MjBuker.Asbee, Hired. (N.C.)112i Hmii 
f. Smith, 87 Penn. St. 03; Harvey v. Tama County, 63 lows, 338; 
Qtorer u. Tajlor, 38 Ia. Ann. 634. 

* Sute r. OUn, 23 Wl*. 800, 827 ; State r. Purdy, 88 Wii. 213. 
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going behiDd th^m to inqnire into facts, but most leave atly 
allegation of\erior, mistake, or frauc) to be inquired into in 
some regular Judicial conteBt, if the parties coocerned shall 
afterwards see » to institute it.' If a return is void on its 
face, it must of course be rejected ; ^ but it would be almost 
a matter of courseUo permit errors of form to be corrected 
by the local board wnen the case admitted of it. Forgery in 
the returns the canv^slng board must necessarily inquire 
into, since a foiled retoni is in taw no return at all.* 

In a few of •the States quring the unsettled times follow- 
ing the civil war, returning, boards were provided for by 
law, with powers far surpas^ng those which any judicial 
body can exercise ; for they \ere empowered to revise 
and reject returns on ex parte shoWng, and thus to proceed 
without trial and condemn parties not heard. It may no 
doubt be safely assnmed that the timeVhen such excessive 
powers could be created or tolerated has^^Mssed away. 

Canvassing boards in the perfoTmance\f their duties 
are, like other miuisterial or administrative bodies, under 
the control of judicial authority, and when they n^lect or 
ref\ise to obey the law may be coerced by means of the 
writ of mandamus.* 

Contesting Elections. -^It is no doubt competent to 
provide by the state constitotion that the decisions of the 

1 Ex parte Heath, 3 Hill (S. T.), 42 ; Opinion! or Judges, (M Me. 
688; PhelpB t;. Schroder, 2Q Oliio SL 540; People u. Milliard, 20 
HI. 413) State r. Govemor, 26 S. J. 844; State v. Uarriion, 38 Mo. 
640'; Ta7lori..T«ylor, 10 Minn. 107; Smtiern. Dyer.Hoiweof Rep. 
(1870) ; CoU V. Board ol Canvawere, 63 Mich. 867. 

* State c. Suite Canvacaen, SS Wis. 498; Perrj' o. Wkittaker, 71 
N. C. 476. 

* Attomej.General v. Bantow, 4 Wii. 507. The board ihonld 
correct an arithmetical mlatake in the retumi, State v. HIU, 20 Neb. 
110. 

* Commonwealth r. EmmlDgw. 74 Penn. St.470; Clark n.Hc^en- 
de, 7 Bnth (Ky.), 623; State d. Gibba, 13 Fla. 65; Bank v. Snper- 
TiMtn, 4 W. Va. 371 ; Kialer v. CameroD, 39 Ind. 4S8 ; State v. County 
Com'ra, 23 Kani. 201 ; Simon v. Durham, 10 Oreg- 52 i State v. Be^ 
76 Uo. 136. 
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oanTasBing board npon the election of any officers under 
the State atmll be coaclusive.' This, however, is uBUSual ; 
and in gener^^he party who claims to have been deprived 
of an office unjtistly by the reaolts of the canvass may 
have bis claim tiieosjn the courts. In some cases it has 
been held that Jury mal apon such a chum is matter of 
right," but this is denied in othei-s ; * and there is much 
reason for saying that th'b State may provide any method 
tiiat seems most consisted^ ivith public policy for deter- 
mining who, by the result of -an election, is entitled to be 
recognized aa the official administrator of its laws.* it is 
different when the question is one of the forfeiture of an 
ofBce ; for when once aoquired, the incumbent has prop- 
erty rights in it 

Legislative elections are determined by the body for a 
seat in which the election is had. This is expressly pro- 
vided by the Constitatioti in the case of the two bouses of '^ 
Congress,' and the Judiciary can in no manner interfere v^ 
with their conolaaions. The evidence in a legislative eon- ^ 
test is usually taken by oommitteea, and the 'case decided ^'^ 
on the committee's report. On general priiictDlee a case. ._ 
once decided should be considered closed forever.* -^ 

Fifteenth Amendntent. — By the fifteenth article of the 
amendments i t is provided that " the right of citizens of 
the United States to vote shall not be denied or abridged 

1 Grier c. Shnckleford, Const Rep. (S. C.) 642; Batman v. Me- 
gowmn, 1 Met. (Ey.) 533; State v. Marlow, IS Ohio St. tU; People 
V. Goodwin, SS Mich. 499 ; Baxter e. Brooki, 29 Ark. 173. 

a State c, Bennett, 2 Ala. 140 ; People b. Bailroail Co., 67 N. T. 180. 

» EwinR u. Fuller, 43 Penn. St. 384 ; Comninnweallh o. Leech, 44 
Penn. Bt 332 ; State v. JohoBOD, 26 Ark. 281 ; State v. Lewis, 61 Conn. 
113. 

* Rennard b. Lonliiua, B3 U. S. 480. 

' Const., Art. I. f 6. ProTieiong for contested electioni to Con- 
greM aT« made by Rev. Sut U. S. ch. 8. 

■ Mr. McCrar;, in the sixth chapter of hli trentiee on the Lnw nf 
Electlona, hu gone at tome length into the eridence receivable lif 
legiBlative conimittses. 
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by the llDited States, or by any State, od accouDt of race, 
color, or previous coDdition of servitude." Tbia provision ^ 
gives to tbe ft^edmeu and other colored persons the right , -"^ 
to impartial consideration in the tatr of suffrage in the sev- "^ 
etal States. 

Thg BesDiid.£laua&ii£tli&ij>urteenth article was intended 
to influence the States to bring about by their voluntaij'" 
aotioD the same result that is now accomplished by tJiis 
amendment. It pruviflful that wiien the right to vote was 
denied to any of the male inhabitants of a State, being 
twenty-one years of age and citizens of the United States, 
or any way abridged except for participation in crime, 
tbe basis of representation iD Congress should l^e reduced 
in the proportion which the number of such male citi- 
zens should bear to the whole nnmber of mate citizens 
twenty-one years of age in such State. By this, the pur- 
pos ejvaa_ to indu ce the States to admit colored freemen 
to the privilege of suffrage by reducing the representation 
and influence of the States in the federal government, in 
case they refused. No oppo rtunity occuri-ed for testing 
the efficacy of this plan previous to the adoption ol 
the fifteenth article, and it cannot therefore be affirmed 
whether it would or would not have been successful. Im- 
pni^nni: n iiPs^ jppH. bowcver, may still arise under it. Tbe 
provision is general ; it is not limited to fi'eedmen, bat it 
applies wherever the right to vote is denied to male citi- 
zens of the proper age, or is abridged for other cause than 
for participation in crime. The State of Connecticut de> ^ 
nies the right of suffiage to all who cannot read, and "^ 
Massachusett'S and Missouri to all wbo cannot both raad 
and write ; and many of the States admit no one to the 
privilege of suffrage unless he is a tax-payer. So in the 
majority of the States a citizen absent therefrom, thougli 
in the public service, cannot vote, because the State re- 
quires as a condition the personal presence of the voter nt 
Uie polls of his mnnicipality. Possibly it maj- be said, \x\ 
respect to sucb cases, that tlie representation of the State 
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should be reduced in proportion to the number of those 
who are excluded because they cannot read and write, or 
do not pay taxes, or are absent. It is not likely, however, 
that any such position would be sustained. To require" 
the payment of a capitation tax is no denial of suffi-age ; ^ 
it is demanding only the preliminary performance of pub- 
lic duty, and may be classed, as may also presence at the 
polls, with registration, or the observance of any other 
preliminary to insure fairness and protect against fraud. 
Nor can it be said that to require ability to read is any 
denial of suffrage. To refuse to receive one's vote be- 
cause he was born in some particular country rather than 
elsewhere, or because of his color, or because of any natu- 
ral quality or pecnliaritij' which it would be impossible for 
him to overcome, is plainly a denial of suSrage, But abil- 
ity to read is something within the power of any man ; it 
is not difficnlt to attain it, and it is no hardship to require 
It. On the contrary, the requirement only by indirection 
compels one to appropriate a personal benefit he might 
otherwise neglect. It denies to no man the sutihige, but 
the privilege is freely tendered to all, subject only to a 
condition that is beneficial In its performance, and light In 
its burden. If a propertj' qualification, or the payment 
of taxes upon property when one has none to be taxed, fa - 
made a condition to suflt^;e, there may be room for more 
question. 

Diicriminations in Naturalization. — Alth ough the fi£ - 
teenth amendment forbids discriminations founded on race, 
color, &c., as between citizens, it does not forbid dis- 
criminations in the naturalization laws. Indeed, at the 
time when this amendment was adopted only white persons 
were permitted to become citizens by naturalization, and 
the amendment to the laws since made only extends the 
privilege to persons of African descent.* 
-•7~ ' i^ment 'fsr the Ame> %d me nt . — The wxpe it Miea^ -of 

1 Bev. 8ut U, S. i 2169 ; Act of July U, 18Ta 
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'-~J]'\ impartial eattnge, though confeuedly under the ciroom- 

.' ' Btoi w B one of much daDger, was entered npon under the 

intlnence of tiro sets of reasons ; the first of which had 
in viev the interest of the colored people, and the secoud 
contemplated the general interest of the country. The 
experiment, it was believed, would benefit the ocdiuvd 
race, first because it would give to them importance, se- 
cure to them respect, and protect them against unfriendly 
Botion or legi^tion ; and, second, because it would be to 
them an educational proce^ of the highest importance, not 
onlj' as it would incite the^ to prepare themselves for the 
duties of citizenship, but as U would accustom them to the 
practical performance of sucnvduties. 

An opinion has been expressed that these were the real 
purposes of the amendment.^ ant as all rules of suSVage 
contemplate the benefit of the state ratber than that of in- 
dividuals, we may assunte that theWlvantage to individ- 
uals was only a secondary purpose. XXhe reasons why the 
change was thought to be important^on public grounds 
were, first, that unless the ballot was giVeo to the freedmen 
the government of the Southern States must for a consid- 
erable time be in the hands of those t&tel^n rebellion, and 
who might be expected not to oo-operatev^n government 
heartily and cordially with those from whose political as- 
sociation they had so strenoously endeavored to break 
away ; and, second, that the existence in the p^Jitical com- 
munity of a great body of cttdsens, against whom the laws 
discriminate in a particular which makes the discriWii nation 
a stigma and a disgrace, must always be an occa^on of 
discontent, disorder, and danger. 

The experiment, however fYaught with danger, wak di- 
rectly in the line of others whioh began with the oigat 
ization of the government. All changes bad been in tn^ 
direction of enlai^ng the basis of suffrage, and this 
amendment did not originate the embarrassments and 

1 Hnnt, J, hi United State* «. Bmm, 92 U. 8. 214, SIT. 
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itiiiin.! Ill nttriiTUng "-'nfeltlffeDt p artl eip w iiB a te-dai^flDKr-- 
b5It only added to then. 

Xegitlation. — The flfbeenth amendment empowers CoH' 
gress to enforce it by appropriate legislatioD. It is uri~ 
questionable that the amendment ib Belf-exccuting to this 
extent, that all lawe and all proviaions of state constitu- 
tions which c-onflict with it were at once annulled. Con- 
greaaional leglelation could only bo needed to prevent the 
imparti^ rgle of the Constitution being nullified by faUnr« 
of officers to give effect to it. 

Congress baa made £labprat*>jjjx) visions for protecting 
the political rights which are given by the fifteenth amend- 
ment, and also the right to the equal protection of the laws, 
secured by the fourteenth amendment. The most impor- 
tant of these are the pcovielons for the appointment by the 
United States Circuit Courts of Buperviaors to watdi and 
oversee the registration of voters and the elections for rep- 
resentatives in Congress ; for the appointment of deputy 
United States marshals to assist in the preservation of 
order at the elections, and to aid the supervisors in the 
performance of their duties ; for the punishment as crimes 
of such acts as tend to invade, hinder, or obstruct the en- 
joyment of the political rights which the amendments were 
intended to t.'onfer and secure ; and for the conferring upon 
the federal coiuts of Jurisdiction in election cases where 4 
federal right, privilege, or immunity ie in question.' The 
legislation thus adopted has received the attention of the 
Suprem e Court , and yhe following gAtifml punt-ipica h^y^ 
Jlfifin-laidjiiuiin,; — 

1. The Constitution of the United States confers the 
r jght to vote u£pn noone. That right comes to the citi- 
zens of the United States, when they possess it at all, 
under state laws, and as a grant of state sovereignty. 
But the fifteenth amendment confers upon citizens of the 
United States a new exemption; namely, an exemption 

1 Be*. Sut U. 8., oh. 24 and Ze. 
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from disoriminatiOD in elections on account of race, color, 
or previous condition of servitode. This exemption the 
United States ma; protect by appropriate legislation. 

2. The p ower in CoDgress to legislate at all on t he sub- 
ject j)f^ voting "at state eleutiona r ests iipo u the fifteent b 

amendmeDt. Tlie wUole subject was in the htinds of the 
States before, and Congress obtained a right to intervene 
only by t^ amendment, and to the extent- that should be 
needfnl to protect the exemption to which citizens of the 
United States titereby became entitled. 

3. Xbe third ami fi'^irt-.h acnt.if>nn fif t.hp ftp t. of May 31, 
1870, which nndertook to punish election offlcera and 
others for denying or abridging the right of citizens to 
vote, not being limited in their operation to nnlawful dis- 
criminations on account of raoe, color, or previous ooadi- 
tion of servitude, were beyond the limit of the fifteenth 
amendment, and therefore beyond the power of Congress. 
Parties cannot be punished under them even though their 
acts may have contemplated or accomplished the uncon- 
stitutional dlsorimi nation.^ 

Section III. — The Right of Assevdlt and 
FsimoN. 

The Conttitution. — The first amendment to the Consti- 
tutioD further declare s that Congress shall make no law 
abridging the right of tLe people peaceably to assemble 
and to petition the government for a redi'ess of griev- 
ances. Two rights are protected by this provision : the 
right of the people to assemble themselves together, and 
the right of petition ; but they are protected as against 
federal action only.' 
'^ TfieP <! 9 p i&! — When the term '^ the people" is made use 
o£ in constitutional law or discu8wou8,4t JB-«£(^B-tfae-«aee 

1 tTniied States v. Seeae^QS U. S. 214; TTaiteii Statei e. Cniik- 
■hfoks, 92 U. S. 542. See Ex parta Sisbold, 100 U. S. 371. 
^ > nailed Buw* v. CmilubMikt, 93 U. 8. 642. 
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that those oDly are Intended vbo have s share Id the gov 
crnment through being clothed nith the elective franchise. 
Thus, the people elect delegates to a constitutional 
veatioD, and determine by their votes whether the com- 
pleted work of tha.convention shall or shall not be adopted : 
the people choosk the officers under the Constitution, 
and so on. For th?^e and similar puijioses the electors 
though constituting Out a small minority ol' the whole 
body of the communitj'Vievertheless act for all, and, as 
being for the time the rei^resenta lives of sovereignty, they 
are considered and spoken Of as the sovereign people. But 
in all the enumerations and guaranties of lights the whole 
people are intended, because\he rights of all are equal, 
and are meant to be equally' protected. In this case, there- 
fore, the right to assemble is preserved to all the people, 
and not merely to the electors, or-.to any other class or 
classes of the people. 

Right to Assemble. — The right to assemble may be 
important for religious, social, industrial or political pur- 
poses ; but it was no doubt its political value that was 
in view in adopting the amendment To assemble for re- 
ligious purposes is a part of the religious liberty of the 
people, and required no additional protection. Social 
meetings and industrial meetings are seldom likely to be 
disturbed by the authorities, escept when they are believed 
to contemplate public disorder, and are in oiien deHance 
of the law ; but there must be an actual breach of the law 
before they can be intermeddled with. Individuals may 
perhaps render themselves liable to arrest by threats, but 
these only constitute individual misconduct. 

A political meeting by electors may have one purpose, 
and that by non-electors another. The former will usually 
meet for some purpose preparatory to the exercise of the 
political franchise, such as to hear addresses, select cfuidi- 
dates for their suffrages, and the like, or perhaps to petition 
those for the time in authority in respect to something in 
which they may take special interest The non-elector» 
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may Also meet for petition or remonstrance, oi,(Hi the 
other bbod, they may ateet to express their sense of wroog 
at beimg^excluded from political privileges, and to demand 
a, right to participate vrith others. A demaiKl for equality 
of politit^i privil^e by a. disfranchised class, persistentlj- 
made ouiKpressed, has ofleo made itself heard, and the 
conetitutioii of the laod has been altered ia response to it 
Still more ^en statutes have been enacted, modified, or 
repealed, in deference to the appeals of those who were 
not allowed th\ right to vote ; and perhaps the right of as- 
sembly on their Wrt Is more important to the state than 
the same right on, the part of those who may make them- 
selves heanl throtigh their direct participation in the 
government. \ 

The right of aesei^ly always was, and still is, subject 
to reasonable regulations by law. Parliament lias some- 
times been compelled toynterpose strict regulations, when 
a great and tumultuous Nx>dy of people threatened to ap- 
pear at its doors to present a demand for a change in 
the law. \ 

Miff/tt to Petition. — TheSright to petition is not co^ 
extensive with the right to assemble ; for in its nature it 
can have no place in merely sodal affairs, though it tuN 
a limited range in religious and hidustrial organizations. 
Petition is for the redress or prevention of grievances, and 
is addressed to some person or body paving, in respect to 
the matter in hand, superior authority. It is a generic 
term, however, and applies to all reooramendations to 
office or public position or privilege, as well as to remon- 
strances against them, and to appeals of every sort, and 
for every purpose, made to the judgment, discretion, or 
favor of the person or body having autliority in the 
premises.' 

A petition is, nevertheless, merely a privileged publica- 

I Kenhnw d. Bailey, 1 Exch. Ti3; Bradte; v. Heath, 12 Pick 
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tion, and the right to b« beard by means of it may be so 
abused as to take &w&y the privilege. One must not re- 
sort lo it for the>;{rpose of visiting his malice upon others, 
t^irough the publicnipn of false charges ; but when the 
occasion is proper for^«Ution, good motives m preeentiog 
it will be presumed, and uie fact that it coatains false and 
mjurious aspersions of charas^r will not make out a right 
of action, but malice in the petitioner must be established 
also.' The petition must be for something within the aVi- 
thority of the person or l}ody addressed to grant, or mu^ .. 
in good faith be supposed to be ; ' and when It is, it will' 
be protected while circulating for signatures, as well aa 
after it has been presented.* But if a false charge is . 
merely put in the form of a petition, without the JntMt to ' 
present It. It is not within the privilege.' 

SecnoN IV. — The Right to Keep ako Bear Arms. 

The Constitution. — By the second amendment to the 
Cap^l.ijutionit is declare d that " a well-regulated mili- 
tia l>eing necessary to the security of a free state, the 
r^ht of the people to keep and bear arms shall not be 
infringed." 

The amendment, like most other provisions in the Con- 
atltution. lias a iiistory. It was adopted with some modi- 
fication aud enlai^ement from the English Bill of Rights of 
1688, where it stood as a protest against arbitrary action 
of the overturneri dynasty in disarming the people, and as 
a pledge of the new rulers that this tyrannical action should 
cease. The right declared was meant to be a strong moral 
check against the usuipation and arbUrary power of rulers, 

1 Gray u. Pentland, 2 S. & R. (Penn.) 23 , Howard a. Thonipton, 
21 Wend. (N. Y.)319 

^ See Furmnn «. Ivee, G B. & Aid 042. 

■ Vtndprtee v McGregor, 12 Wend.'fN. Y.) 645. 

• State a Bumham, tf N. U. 31. 
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Rnd ftB s neceasarj- &nd*efficient means of regaining lights 
. . wben temporarily overturned by UBDrpation.* 

TAe Sight U General. — It may be supposed from the 
phraseology or this provision that the right to keep and 
bear arms was only guaranteed U> the militia; bat this 
would be an interpretation not warranted by the intent. 
The militia, as has t>een elsewhere explained, consists of 
those persons who, ^der the law, are liable to the per- 
formance of military di^ty, and are officered and enrolled 
for service when called Vpon. But the law may make pro- 
vision for the enrolment of all who are fit to perform mili- 
tary duty, or of a small Xumber only, or it may wholly 
omit to make any provisionxat all ; and if the right were 
limited to those enrolled, ttt^ purpose of this guaranty 
might be defeated altogether by the action or neglect to 
act of the government it was nneant to hold in check. 
The meaning of the provision undsubtedly is, that the peo- 
ple, from whom the militia must be, taken, shall have the 
right to keep and bear arms , and th^need no permission 
or regulation of law for the purpose, ^ut this enables the 
government to have a well-regulated mjlitta ; for to bear 
arms implies something more than the hjere keeping; it 
implies the learning to handle and use tliem in a way that 
makes those who keep them ready for their 'efficient use; 
in other words, it Implies the right to meet fl?r voluntary 
discipline in arms, observing in doing so the laws of public 
order. 

Standing Army. — A fui-ther purpose of this amend- 
ment is, to preclude any necessity or reasonable excise for ^ 
keeping up a standing army. A standing army isNjon- ^ 
demned by the traditions 'and sentiments of the people\as ^.7^ 
being as dangerous to thfe liberties of the people as tW -^ 
genei-al preparation of the people for tlte defence of thgli: 
institutions with arms is preservative of them. " — 

What Arms may be kept. — The a rms intende d by the 

> I Tuck. Bl. Com., App. 800. 
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Conatltaitloii are such as are suitable for the general de- 
feace of the community against invaslou or oppression, and 
the secret cariyiug of those suited merely to deadly indi- 
vidual encounters may be prohibited.' 

SicnON V. — Fkexdou of Speeoh asd of the Pbesb. 

J%e CottatitiUion. —The first amendment to the Consti- 
tution furth er proTJdes t hat Congress shall make no law 
abridging the freedom of speech or of the press. What is 
■first n otii! cable in this provision is tJiat it undertakes to 
give no rights, but it rew^nizes the rights mentioned as 
something known, understood, and existing, and it forbids 
any law of Congress that shall abridge them. We are 
thus referred for an_understaDding of the protection to the 
pre-existing law ; and this must eitHer have been the com- 
mon law, or the existing statutes of the States. The 
statutes, however, will he found to be nearly silent on this 
, important subject, and the common law must be our guide. / 
u^. :^^f^mfeN»-^-lA0 i^MM. — De Lolma, -who wiioto-iiftaa/ 
the Constitution of England just before the meeting of the 
Constitutional^ Convention, and who und«rtoolc^to gather 
from the commop law the meaning of this among other 
principles o^ liberty, has expressed bis cbnclusion thus ; 
** The liberty of the press as established in England con- 
sists HI this, that neither the courts of justice, nor any 
other judges! whatever, are antborized to take notice of 
writings Intetded for the press, but are confined to those 
which are actually printed, and must in these cases pro-; 
ceed by the trial by jury.'" Mr. Justice Blackstonel 
adopted this view as undoubtedly correct,* and in tiifBi 
country it haq been accepted as expressing the views of 
those who framed and adopted this amendment* If il 

I Andrews u. Btate, 3 Heiik. 166, found &Iio with note* in 1 Green'* 
Cr. Rep. 466, and 8 Am. Rep. 8 ; State c. Shelby, 90 Mo. S02. 

» De Lolme, Conit. of EnB-, ch. 10. * 4 H. Com., 161. j 

• Rawte on Const., ch. 10; 2 Kent. 17 1 Story' on Const., j 1889; 
CommoDweallh u Blanding, 3 Pick. (HaM.) 604, 3ia 
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expresses their views fully, we mmt conclude that the 
ftmeodmenl b aimed onlj' &t awA oensorshlii of the press 
as had sometimes been exercised in England, and to some 
extent in the Colonies alio, and that, while forbiilding thi», 
and leaving every one to publish what be might please, it 
left him, at the same time, to such reaponsibiUty (bt his 
publications as the law might provide. 

It seems more than probable, however, that the con> 
etitutioual freedom of the press was intended to mean 
something more thai^ mere exemption from censorship in 
advance of publicatio>i. Such censorship had never been 
general in the CoIonies\ it did not exist at all at the time 
of the Revolution, and ta»e was no apparent danger of Its 
ever being restored. To fol^id it, therefore, and especially 
just at a time when the pet^le bad been taking a larger 
share in the government into^^heir own hands, and when 
the command would be laid on'^^heir own representatives, 
would appear to savor somewhat- of idle ceremony. But 
the history of the times shows thtK the people believed a 
right of publication existed which djjght be invaded and 
abridged by oppressive prosecutioos,^find by laws which 
admitted the liberty to publish, but cnlai^ed beyond reason 
the sphere of r^ponsibility ; and the evils they feared had 
no necessary connection with any established or threat- 
ened censorship. Nor could any valuable pul-pose be ac- 
complished by introducing in the Constitution a provisioQ 
which should forbid merely a previous supervision of in- 
tended publications. If the law might be so made, or so ad- 
ministered, as to inSict punisliment for publications which 
might be not only Innocent, but commendable. The citi- 
zen might better have the arm of the government inter- 
posed for prevention, than reached ontaflerwards to inflict 
[lenalties ; his just freedom would be restrained in the one 
case as well as in the other. 

Light may be thrown upon the intent by a consideration 
of the pui-poses which the enjoyment of the right sub- 
serves. The press i« a public voDvetueace> which gatiiers 
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ap th« inMl^nce of the day to lay heton its readers, 
notifies coming evente, gives warning against disasters, 
and in vu^ns ways contributes to tlie happiness, comfort, 
safety, and protection of tlie people. But in a constitn- 
tional point of view its chief importance is, that it enables 
the citizen to bring any person in authority, any public 
oorporatioD or agency, or even the government in all its 
:lepartments, to the bar of public opinion, and to compel 
him or them to submit to an examination and criticiBm of 
eonduct. measures, and purposes in the face of the world, 
with a view to the correc^on or prevention of evils ; and 
also to subject those who seek public positions to a like 
scrutiny for a like purpose. . These advantages had been 
fully realiaed and enjoyed by^the people during the revo- 
lutionary epoch ; the press had, been the chief means of 
disseminating free principles ai^ng the people, and in 
preparing the country to resist oppteseion ; and Its powers 
for good in this direction had appearad so great as to cast 
its other benefits into the shade. It ift>^ just conclusion, 
therefore, that this freedom of public discHSsion was meant 
to be fully preserved ; and that the probibhjon of laws im- 
pairing it was umed, not merely at a censorship of the 
press, but more particularly at any restrictive" 4a ws or ad- 
ministration of law, whereby such fVee and ge(ieral dis- 
cussion of public interests aitd aS'airs as had\ become 
customary in America should be so abridged as to ^eprive . 
it of its advantages ss an aid to the people in exei^ising '. 
intelligently their privileges as citizens, and' in protectui£ 
their liberties. 

Ttia fnwiinni pf the press may therefore be defined to be 
the liberty to utter and publish whatever the citazen may 
choose, and to be protected against legal censure and pun- 
isbment in so doing, provided the publication is not so far 
injurious to public morals or to private reputation as to be 
condemned by the common-law standards, by which de- 
famatory publications were Judged when this freedom was 
thus made a constilntional right. An<i fregdop^Qf.gp^ch 



n,,i-rf^:>yC00gic 



286 CONSTITtlTIONAL LAW. 

corresponda to this la the protection it gives to oral 
publicHtione.' 
■^ BUsphemouB and indecent publications, and the exfaibi- 

\ tJoD of indecent pictures and images, were always punish* 
~ 'able at the common law, and their punishment may be 
provided for by Congress in any territory nnder its exclu- 
sive control. Libellous written, printed, or pictorial attacks 
upon individuals ,l]}aticiouBly made, were also criminal ; and 
if, in respect to the'de offences, the common law should be 
found defective, statutory law may supply the defects, — 
not^ however, enlai^ng the genenU scope of liabilitj'. Be- 
sides the criminal, there w«s always a civil responsibility, 
in the case of any false and ntalicious publication calculated 
to disgrace or injure an individual, and damages might be 
recovered by the party wronged, whether the publication 
was made by writing or print, or w^ merely oral. These 
rules are consistent with a just treeihim, and they remain 
□ndisturbed. \ 

The cases which are important in a c^stjtutional point 
of view are those which are said to be "wivileged; by 
which is meant that the party is protected against respon- 
sibility, either civil or criminal, notwithstanding his publi- 
cation may prove both unfounded and injurious;' There 
are two classes of privilege, the one absolute, or>^here 
the protection is complete and perfect, and the other\«n-( - 
ditional aud dependent on motive. Some of these cases , 
rest on grounds of private confidence merely, aud are not" . 
important here; but others rest on public and genei^K^ 
reasons. *■'- 

Cases of Absolute Privilege. — One of these is provided 
fer^pwiallj- in the clause of the Constitution which de- 
clares that members of Congress, for anj' speech or debate 
in either house, shall not be questioned in any other place.* 
Another relates to what is said by a witness in the course 

1 Coolej, Conit. Lim., 8th «d., 5ia 
■ CoQit, Art. I. 5 6. 
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of judicial proceedinge, and which is not allowed to be 
made the groaod of a civil action, however false and ma- 
licious it may be, though the State may punish the per- 
jury.' ^A like protection is thrown around what a juror 
may say to Eia fellows in tHe'jury-room, concerning the , 
parties to the caae submitted to them, or concerning those 
who may have giren evidence therein.' Complaints for 
tiie purpose of bringing a supposed offender to trial, and 
the preliminary information on which the officers may act 
in originating proceedings have a simitar privilege,' and 
so do pleadings and other papers in the progress of liti- 
gation, where in their statements they do not depart from 
the matter in controversy/ The Executive of the United 
States and the governors of the several States are exempt 
from responsibilitj- for their official utterances, and so are 
all judges of courts, and all officers performing functions 
in their nature judicial, while acting within the limits of 
their jurisdiction.* The party to a cause, summing it up 
to jury or court, must have the utmost liberty of dealing 
with the actions, conduct, and motives of the opposing 
party and the witnesees, and the law protects this liberty 
and extends it to bis counsel also ; and the latter, so long 
aa he keeps to the cose in band and does not wander fVom 
it for the purpose of detraction and abuse, may freely urge 
in the interest of bis client what he believes the case 



I Mnrah d. E1tiworth,60 N. Y, 306; Terry o FeUowB,21 La. Ana. 
S76; Verner v. Vemer, M MIm. 321. 

' Dunham i^. Powers, 42 Vt. 1. 

3 DawklDB V. Lord PawleC, L. R. S Q. B. 94. 

' Qarr v. Setilen, 4 N. Y. Ql ; Strauaa v. Meyer, 48 III 8S5j Wilion 
B. SolUTan, 81 Ga. 238 ; Bunge v. Franklin, 72 Tex. 686 ; Dads v. 
»per, 41 Hun, 254 ; Barttett t>. Christhilf, 39 M^. 219. 

• Townshend, Slandernnd Libel, S 227 ; Cooky on Torts, 2nd ed.250. 

' Hour II. Wood, 8 Met. (Mrii.) IBS ; Mauliby v. Reifmider, 69 
Md. 148. In England couniel itand on the same ground ai witnesaes 
and judgei, and their itatementi are absolutely privileged. Muoiter 
0. Lamb,11Q. B. D. 688. 
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ju9«/e OH ffovemment. — At tbe common law it was » 
^ crimiMl .offence to publish anytbing against the constitn- 
"^ / tion of tli^ country or tbe eetablisbed order of govem- 
~r-taent. TbiS. was upon tbe ground that the tendent-y of 
i' such publicahons was to excite diaaffection with tbe gov- 
ernment, and tlin^ to iodtice a revolutionary spint. But 
a calm and temperate discossion of public ev«nts and 
measures was always in theory allowed, and every man 
had a right to give to every matter of public importance 
a candid, Tull, and free discussion. It was therefore only 
when a publication went beyond this, and tended to exdte 
tumult, that it became criininaL But as the government 
itself will insUtute and conduct the prosecutions, and as 
liie offence will ccmsist in a criticism of the constitu- 
tion and system of government as the authorities admin- 
ister them, it is never likely that anything very effectuid 
In criticism will be found by the prosecution to be either 
calm or temperate. The government prosecutions for 
libel in England have been so manifestly and notoriously^ 
unjust, unreasonable, and oppressive, that one advocate'? 
won a great name and a great place in the r^«rd of the \ 
people in resisting them; and at length public senttment 
compelled their abandonment A publication in ci-iticism 
or condemnation of the government or ConBtltutioh of 
the United States is not punishable at the common law, 
for the reason that tlie United States as such lias no com- 
mon law, and can therefore punish as crimes only those 
acta which are made punishable by express statute.' Nor 
is it by any means clear that such publications could 'be 
made crimes by legislation. The right of the people to 
change their institutions at wilt is expressly recognized by 
federal and state constitutions, and this implies a right to 
criticise, discuss, and condemn, and aright if possible to 
bring the people to the point of consenting to any change 
short of the abolition of republican institutions. It is 



1 United States v. Budenn, T CniDch. 32. 
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believed that tjie aeditlon l aw_of_l 798_ went to the very 
verge uf c»nBtitutioD&l authority, if not beyond it ; ' and 
the entire failure to re-enact any similar legislation since 
is satisfactory evidence that it is regarded aa unnecessary, 
if not unsound in principle. Bnt consplMn ^iea to overturn 
the government by forue are always punishable, and sedi< 
tious publications are usually a part of thv res geatte of 
such offence B. 

Seports of TriaU, ttc. — Full and fair reports of what 
takes place publicly in legislative bodies and their com- 
mittees, and in the courts high and low, are also absolutely 
privileg ed. The citizen has a right to be present at such 
proceedings, but the reasons which throw them open to 
spectators justify publication for the benefit of those who 
cannot or do not attend. It is only by publicity of pro- 
ceedings that those to whom the liberty and civil and 
political rights of their fellows are submitted, can be kept 
under a due sense of responsibility, and within the limits of 
the rules that should govern their conduct.' But the report 
must be couQnedJo the proceedings themselves, and must 
not Indulge in defamatory observations, headings, or com- 
ments.* The jrivile ge, however, has never been extended 
to ex parte proceedings or~esamrnations, the reason being 
that they tend to mislead the public rather than to en- 
lighten it.* One may publish these, but at the peril of 
being held responsible if any untrue statement made In the 
publication proves injurious to tlie standing, reputation, or 
business of individuals. 

1 The proiecutioDi under tliii law, reported in Wlinrton'i Stflte 
Triala. pp. 333, 669. B84, *nd 686, are ver? initruclive. Tliej ii(\ 
more to exuile disaBection to the goTernment than all the miiconduct 
complained of. 

' Hoare v. Silverlock, 9 C. B. 20; Guetle Co. v. Tlmherlake, 10 
Ohio St. 548. The pabllc&don before a hearing of the content* of 
a paper filed ii not privile^d. Cowler ". Puliifer, 13T Mim. 02. 

» Piltoclt D. O'Niel.dSPenn St. 253; Storey r. Wallace, 60 111. 61 ; 
Hayei o Press Co.. 127 Pa St. 642. 

• Usher e. SeTerance, 20 Me. 0. 
19 
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SconditionaHjf Prioikffed. — Id cases of absolute 
tbe motive of the party making the publicittiOD la 
red to bogpDC into, because the public benefit to 
/ be acoomyiiBhed in the exercise of the privilege csnnot be 
Ailly h&d i^ithoui the moet full and^ absolute exemptioa 
from civil responsibilitj'. But there are seme cases which 
are privUegeoin which it is perfectly reasouabl^^P requir^^- 
that the privil^vcl party shall publish only what he be-^ 
heves, and that tiie occasion of the pubtiratioD sbaiNlje 1 
such OS to justify it tr-tnie. The following are such case fc^'"^ 

C^ilicimi of Officen and Candidatea. — When one 
offers Bimself as a can<{i(late for a public position, he 
volnntaril)' puts in issue bis fitness for the place, and 
those who iwestion it have a right to be heard before the 
people, and t^^give their reasons freely. When one holda 
a public office the issue offered is still broader, for the 
manner in which official duties have been performed comes 
in with his personal lualities, chaueter, and habits, and 
maj' be discussed as sdvpething id ^hich the public are 
concerned. Any citizen him speak freely, not only what 
he knows, which bears upon it)e subject, but also what he 
believes and what he suspects, provided be has only the 
public interest in view and does npt act maliciously. It 
must be said, however, that, while the authorities have 
conceded this rule, they have in some climes applied it with 
so little liberality as nearly to deetroj' its' value.' 

Ditcutaion of Public Affairs. — A like Hberty of com- 
ment and discussion is allowed upon subjects to which the 
general public may reasonably be supposed to have an in- 
terest, and the discussion will be privileged if conducted 
within the hounds of moderation and reason, though^di- 
vidnaU may incidentally sufler therefrom.' The Engti^h 

1 KInge. Root.4 Wend. (N.T.) 113; Lewi* t. Few, 5 Johns. (N.T.) 
1 ; Cooler, Comt. Liu., 6th ed., 629-542. See Borke d. Mucarich, 
et C>1. 802 ; RandaU p. Syening Newt Aw., 79 Mich. 266. 

* Wuon s. Walter, L. R. 1 Q. B. 78; ffinyon n. Palmer, 18 Iowa, 
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ftHt}ioritie« limit this privilege to c&seE> of general, and not 
merely local intereet,* though the reasoo for aay distinction 
between tbeu is not very apparent But in matters of pri* 
vate Interest, stMb as the ^airs of a private corporation, 
there is no sncb lib^y of comment, except by and among 
the parties conceraed.* 

Griticiama of£ook», Jbc — lbe publication of book, 
magazines, pamphlets, &a. is an assumption that they ars; 
fit to be read by the public, usefhl, and tiierefore proper for-, 
publication ; and whoever disputes this may fteely publisb 
his reasons, doing SO in good faith, and taking c&fe not to 
make his criticisms of the publication an excuse for assail- 
ing tbe author.* " 

The Truth cu a Protection. — When the party com- 
plaining of an injurious publication brings suit for the re- 
covery of damages, the truth of the publication is a 
complete defence, whether the case was or was not one 
of privilege. If nothing but the truth is published of an 
individual, it is no ground for the recovery of damages by 
him that the truth is so derogatory to hia reputation that 
it injures him. But written or printed slander may be the 
ground for a criminal prosecution also, and in criminal 
prosecutions a different principle applies. The injur}' then 
complained of is an injury to the public ; and when private 
reputation and conduct are needlessly dn^red before the 
public to the disturbance of the peace of society, the pub- 
lic injury may be as great when only the truth is spoken, 
as when the publication is wholly nntrae. The truth, there- 
fore, is not in all cases a defence to a prosecution for crim- 
inal libel, but the publisher, in addition to the truth, must 
show that he made the publication with good motives and 
for justifiable ends. This is recognized in the constitu- 

> Pntcell «. Lawler, L, R. 1 C. P. D. 4ei;-GMiett o. Gtlbert, 6 
Gra7(MaiB.),f)4. 

» Wilwn D. Fitch, 41 C«l, 863. 

* Rende r. Sneetzer. 6 Abb. Fr. [h, ■.) 9, note i Merivala v. Car- 
ton, L. B. 20 Q B. D. 276. 
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tional pmviaionH of the several States, which declare in 
Bubetaace that the truth sball be a comptete defence in all 
prosecutions for libel, provided it was published with good 
motives and on justifiable occasion. If the publication was 
one proper to be placed before the public, either for the 
accomplishment of some commendable public purpose, or 
for warntug and protection to the public or to individuals, 
or even for the amendment of the person arraigned, the 
pm[yr mnt.JY^g "i f>y be inferred : ^ but where none of these 
things is apparent the buiiien of proof is on the publisher 
to establish good motives and show a just occasion. But 
blasphemous and indecent publications could not be jus- 
tified at all, since the necessary tendency must be evil. 
And the fact that the public ation was merely the repe- 
_ tition of a charge made by another is by itselTTio de- 
fence whatever.' "~ 

, The Jury Judges of the Law. — A provision in state 
~_j «ODstiUtitions that the jury shall be judges of the law in 
■^ crimin&ll prosecutions for libel is common, and sometimes 
^^'^he' provision is broader, and embraces all suits for libel 
and slander. - These provisions had thei^ occasion in early 
rulings of the courts, that the Jury in suits for defamation of 
character must confine their attention to the fact of publi- 
cation, and must recfii^ the opinion of the court on the 
libellous or innocent chatlu^ter of the publication as conclu- 
sive. This doctrine was o^Vrruled by statute in England, 
and the jury are now perm itted.to judge of the whole case, 
and to decide, not merely upon She responsibility of the 
publication, but upon the animus wltb which it was made, 
and whether within the rules of law tlje publication is 
libellous. The instmctions of the judge upon the law be- 
come under this rule advisory merely, and th* jury may 
disregard tiiem if their Judgment is not convinced.* 

> Stdte w. Bamh»m, 9 N. H. 34. 
3 Kegina d. Newmnn, 1 El. & Bl. 266. 

' The relations of court and Jury under theie provUlcma It well 
ditcoated in Drake e. State, 20 Atl. Bep. TIT (N. J,), where it la held 
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/^ 

-^ f^t^lion of Newt. — No privilege has ever been 

\ acoordeatlKlie publishers of mere items of news except to 
3^his extent: tbat-^hen the publication Is made in good 
faith, in the ordinary couMe of busineBS, and witboat in- 
tent to defame, the party injured will be reetricted in his 05, 
recovery to the actual damages.' Generalt7~4n suits for '- 
defamation of character the Jury have a large disci^tioi^in 'v 
awarding what are called exemplary damageB. 

Meaning of " (A« Press." — T he freedom of the press 
is not limited to any particular form or method of publica- 
tion, but it extends to all modes of putting facts, views, 
and opinions before the public. Books, pamphlets, circu- 
lars, &c. are therefore as much within it as the periodical 
issues. 

that their purpose is to give the jnr; the right to render > genentl 
Terdict npon the whole matter pot in iaaoe ; or Id other wordt, to 
determine the lair and tlie fact 

1 Daily FMt Co. B. MoArthor. 16 Mich. M7 ; Perrett v. N. 0. 
'Timei, 25 Id. Ann. 170. A itatute erobodjing tliii rule aa applied to 
newapaperi ha* been upheld in Allen d. Fioneer-Fre»> Co., 40 Minn. 
117. But the contrar; ruling was made in Park i> Detroit Fi«« 
Preu Co., TS Mich. WO, on the ground that it wm cUh legiaUllon. 



V 
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CaiPTEE XV. 

PBOTECnOHS TO PEB80NS ACCUSED OF CRIHK. 
Sectiom I. — LraisLATivE Adjddicatioms. 

Chntrai Conaiderations. — It is shown in a previous 
chapter that the people, by creating separate l^slative 
and Judicial departments of the government, by iniplica- 
tioQ forbid the former from exercising any powers that 
properly belong to the latter. Under this principle it 
might well l>e held that the power in the legislature to deal 
with crimes and their punishments, otherwise than by the 
establishment of general laws by which conduct should be 
judged in the future, was by implication forbidden. Even 
without the aid of that principle, it might well be said 
that to judge the conduct of men otherwise than by estab- 
lished laws existing when the acts complained of took 
place, or otherwise than by a Judicial tribunal, must be 
understood as forbidden by necessary implication in the 
very oi^anization of a free state. By general consent a 
legislative body, by its organization, its numbers, its 
direct responsibility to the popular majority, and the fact 
that it is chosen for other duties, is not a fit tribunal for 
the trial of alleged ofTences, and the temptation to use the 
power of punishment as a political weapon is one to which 
a wise people would never deliberatelj- subject their legis- 
lature. But in forming the Constitution it was Judged 
best to leave nothing of this sort to mere implication, and 
accordingly we have the most positive prohibitions. 

£illa of Attainder. — Both the United States' and the 
several States* are forbidden to pass bills of attainder. 

' rorn-t.. Art I. S 9, d, a ' Coatt, Art I, 9 10, cl. 1. 
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Aa fcnown in EDglish htatory, bilb of attainder were en- 
actmeDts of Parliament, chai^Dg persons named with 
criminal misconduct of some sort, convicting them thei'eof, 
and a^jodging the puDiaUment of death, with forfeiture of 
property. Sometimes the proceeding was resorted to be- 
cause the obnoxious persons were out of the realm, and 
therefore out of the reach of process, sometimes because 
the evidences of gnilt might not be suGBcient for judicial 
conviction, and sometimes because the obnoxious condnct 
bad never been made criminal by law, and consequently 
the person whom the authorities desired to make away with 
was not subject to punishment in any judicial proceeding. 
It was quite possible in these oases for the bill to go 
through all its stages without the accused party being al- 
lowed any opportunity whatever for a hearing ; and he 
might be denied a hearing at the will of the legislature in 
all cases. In the highest degree, therefore, such proceed- 
ings were likely to be unjust and tyrannical ; and if a pur- 
pose existed to deal fhirly in any particular case, the very 
organization of the tribunal rendered it practically impos- 
sible. But in most cases there was no such purpose, and 
the legislature, in passing a bill of attainder, was the tool 
of a tyrant.' And what might take place at the will of a 
kii^, under a monarchy, might also happen, at the demand 
of an excited and passionate majority, at some periods in 
the history of a republic. 

Besides bills of attainder t^ere were also bills called 
bills of pains and penalties, which differed from the former 
only in this, that the punishments imposed were less than 
death. Many instances of these had occurred in Ameri- 
can history, particularly in the case of Americans who 
had remained loyal to the British Crown after the revolt 
of the Colonies.* It is conceded on all sides, that the 

1 Thla wBi particularly true of the refjin of Henry VIII. 
■ Cooper V. Telfair. 4 Dall 14. One of Ihe New York bllli nf at- 
tainder not only conBicated the property of the loyaliit* named, but 
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purpose of'the constitutional inhibition is to take away 
the power to pass either the one or the other ; in short, 
wholly to deprive the goverament of any power to inflict 
legislative punishment for criminal, or supposed criminal 
conduct' And a case in which the punishment is imposed 
indirectly, as by depriving one of the right to follow bb 
occupation/ or to institute suits,' unless he will take an 
oath that he has not been guilty of certain specified con- 
duct, is as much a bill of attainder as is an act directly 
imposing a puoisbment. 

£!x Post Facto Lmot. — The United States* and the 
States,' alike, are also forbidden to pass expost facto laws. 
In its natural and ordinary sense this torm embraces all re- 
trospective laws ; but in the Constitution the sense is more 
restricted, and is limited exclusively to laws of a criminal 
nature. Of retrospective laws in general, therefore, there 
is no occasion to speak in this connection \ but they will 
receive some attention when the constitutional rules for 
the protection of property are given. One of the early 
justices of the Supreme Court has classified expoat facto 
laws as follows : — "1. Every law that makes an action 
done before the passing of the law, and which was innocent 
when done, criminal, and punishes such action. 2. Every 
law ttiat aggravates a crime, or makes it greater than it 
was when committed. S. Every law that changes tlie pun- 
ishment, and inflicts a greater punishment than the law 
annexed to the crime when committed. 4. Every law 
that alters the legal rules of evidence, and receives less or 
difl'erent testimony than the law required at the time of 

actnallj condemned them to death in their abience, and wtthont 
trial. 

' Ex parte Garland, 4 Wall. S33. Excepting, of course, such con- 
duct as mAj be punished under parliHmentarj Un m uontempt. 

* Cummingi v. Missouri, 4 Wall, 277. 

* Pierce «. Cankadon, 16 WalU 2M. 
» Conat., Art I § 9, cL 8. 

> Conit., Art. I % 10, cl. 1. 



nigmr^db, Google 



PBOTEOTIONB TO ACCUSED PBB30NS. 297 

the coinmiBsioD of the offence, iu order to convict the of- 
feader." ' And to these classes may be added, — 5. Every 
law which, assuming to regulate civil rights and remedies 
only, in effect imposes a penalty or the deprivation of a 
right for something which when done was lawful. And 
6. Every law which deprives persons accused of crime of 
some lawful protection to which they have become entitled ; 
such as the protection of a former conviction or acquittal, 
or of a proclamation of amnesty.* 

But a law ia not obnoxious to this provision which 
changes the punishment by mitigating it ; * or which chan- 
ges the practice in criminal coses, stiU preserving to the 
defendant hia substantial rights ; * or which takes from him 
the privilege of mere technical objections ; * or which limits 
tlie uumber of peremptory challenges to jurors/ 01' modi- 
fies not unreasonably the grounds of challenge for cause ; ^ 
or changes the place of trial ; ° or permits a change of 
venue for the purposes of a fair trial.' Nor is it incompe- 
tent, in providing for the trial of such offences as may be 
committed in the future, to permit the punishmeut to be 
increased on proof of a previous conviction ; though the 

> Calder o. Bull, 2 Datl. 386, 390. A Ian ia er pant Jacio which 
makes the conflnemenc of B comJemned murderer solitary and gire* 
tbe warden of the priaon power to aelect any daj witliin a given 
week for tlie execution, and to keep the knowledge of it from the 
prisoner, when preriouilj the day waa fixed by the court and the 
conSnement whs in a jail. Medlej, Petitioner, 1S4 U. S. lUO. So ia 
a conititutional amendment, adopted after an offence, which alter* 
tlie judicial rule that conviction of one grade of homicide bar* a 
fature conTJction of a higher grade. Kring i-. Missouri, 107 U. S. 
221. See Garvey o. People, 6 Col. 669; Hopt i.. Utah. 110 U. S. 674. 

' State i>. Keith. 68 N. C. 140. 

» CUrke V. State, 23 Mias. 261 ; Ratzky v. People, 29 N. T. 124. 

* State B. Manning, 14 Texas, 402 ; Sute n Corioo, 69 Me. 187; 
Suie V. Cooler, 30 S. 0. 106. 

I Commonwealth v. Rail, fi7 Maes. 670. 

• Dowiing v. State, 13 Misi. 6A1. 
I Stokes V. People, 53 N. Y. 164. 

» Cook L-. United StaCea, 1S8 U. 8. 167. 
■ Qot 0. Slate, Wall. 36. 
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previous coDvictioD took place before the law; for it is 
the subsequent oSence ouly that is punished in ancli a case, 
and it waa committed with oonstructive, if not actual, 
notice of what the punishment might be.* And a persou 
may be extradited under a treaty, though he had obtained 
asylntn in the country before the treaty was made.* 

SeCHOM II. — TrEASOM : ITS DeFIKITIOM AMD FOHISB- 
UENT. 

The Ci>n«lAu^ion. — It is declared in the Constitution, 
that " treason against the United States shall consist only 
in levying war against them, or in adhering to their ene- 
mies, giving them aid and comforL" ' The provision is 
taken from the Sutute of Treasons, 25 £dw. III., before 
the passage of which, as the ancient common law waa ad- 
ministered, it was in the breast of the judges to determine 
what conduct was treason and what not, whereby the 
creatures of tyrannical princes had opportunity to create 
abundance of conatnictive treasona ; that is, by forced and 
arbitrary constructions to raise offences into the criuae and 
pnnisliment of treason, which never had been suspected to 
be such.* The statute did not fully accomplish its purpose 
in England, as waa proved by the conviction and executimi 
of Algernon Sidney, whose real offence was the combating 
in ai^ument the arbitrary doctrines which were then pop- 
ular at the court ; ' but the wrongs of that arbitrary period 
had been avenged upon the pei^trators, and similar per- 
versions of law and justice were not again to be looked for 
either in England or in America. If the attempt to revive 
constructive treasons should be made, the Constitution by 
this claose provided ^;ainst it as far as was possible. 

> Rand u Commonwemlth, 6 Grit. (Va.) 73S. 

* In re De Giacomo, 12 Blatoti. 391. 
' Conit, Art. III. S 3- 

* Initancei are giren b; Blackatone, 4 Com. 76. 
' Trial of Sidnef, 9 SUW Trial*, 817. 
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Wftat is SVeason f—A mere conspiracy by force to sub- 
vert th« eetablished gOTerumenC U not treason ; but there 
must be an actual levying of war.* War, however, is 
levied when men are assembled with the intent of eSecting 
by force a treasonable purpose ; and all persons who then 
perform any act, however minute, or however remote from 
the scene of action, and who are actually leagued in the 
general conspii^acy, are to be considered traitors.^ And 
one is adherent to the enemies of the eountr)', and giving 
them aid and comfort, when be supplies them with intelli- 
gence, (bniishes tfaem with provisions or arms, treacher- 
ously surrenders to them a fortress, and tlie like.' But 
coming from an enemy's ship to the shore peaceably to 
procui'e provisions for him is said not to be treason.* 

£!Didmce. — A conviction of treason mast be on tbe 
testimony of at least two witnesses to the same overt act, 
or on confession in open court* Frevions to the English 
Statute making the like requirement, a trial for treason 
was commonly a mockery of justice. 

Sectioh III. — The Witrr of Habeas Cobpcs. 

77ie Constitution. — The right to the important writ by 
means of which the liberty of the citizen is protected against 
arbitrary arrests is not expressly declared in the Constitu- 
tion, but it is recognized in the provision that " The privi- 
lege of the writ of habeas corp%ts shall not be suspended, 
unless when in cases of rebellion or invasion the public 
safety may require it" ' This writ was the ofl^pring of the 
common law, but its benefits and securities were enlarged 

1 "Rx parte Bolinian, 4 Cranch, 76. 

■ Ex pitrte Bollmsn, 4 Cnnch, 76, 123. Sm Frlea'i Cate, Wbart 
Stete TKals, 634, and i1m volumlnou* report of Burr's Trial. 

■ 4 B1. Com. 78. K orert acta twe commiUed, the; need Dot be 
tnccexiful to conatitDte giving aid, Ac. United Btatea v. Grsathoiuck 
3 Abb. U. S. S64. 

« United SWKea v. Pryor, 3 Wash. C. C. 234. 

• Conit, An. IIL 9 8. ' Const, Art 1. S 6, cL 3. 
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aod gnarded by the H&be&§ Corpus Act of Charles IL, the 
geDeral provisioDS of which are adopted either by recogni- 
tion, or by express tegisUtion, in the several Statea 

Sugpenaion of ike Writ. — The privilege of the writ 
consists ia this : that, when one complains that he is un- 
lawfully imprisoned or deprived of his liberty, he shall be 
brought without delay before the proper court or magis- 
trate for an examination into the cause of his detention, 
and shall be dischai^ed if the detention is found to be un- 
warranted. The suspension of the privilege consists in 
taking away this right to an immediate hearing and dis- 
chaise, and in authorizing arrests and detentions wttboat 
regular process of law. Such euspeDsion has been many 
times declared in Great Britain, or in some section of the 
British empire, within the pi'esent century ; sometimes in 
view of threatened invasion, and sometimes when risings 
among the people had talien place or were feared, and 
when persons whose fidelity to the government was sus- 
pected, and whose influence for evil might be powerful, 
had as yet committed no overt act of which the law could 
take cognizance. It has been well said that the suspension 
of the habeas corpus is a suspension of Magna Charta,' 
and nothing but a great national emergency could jus- 
tify or excuse it. The Constitution limits it within nar- 
rower bounds than do the legislative precedents in Great 
Britain. 

The power to suspend this privilege is a legislative 
power, aud the President cannot exercise it except as au- 
thorized by law.* The suspension does not legalize what is 
done while it continues ; it merely suspends for the time 
this particular remedy. All other remedies for illegal ar- 
rests remain, and may be pursued against the parties mak- 
, ing or continuing them. It is castomary, after the writ has 

1 May. ConBt. Hiit., ch, 11. 

* Ex pane Merryman, G Am. Law Beg. 624 ; s. a 14 Law Rep. 
H. 8. 78 : Tanej, 246 ; HcCaU v. UcDowell, 1 Abb. U. S. 212 ; Ex 
parte Field, b Blatch. 68. 
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been sastjeoded in Great Britain, to pass acts of indem- 
niCy for the protectjon of tbose in authonty, who, ia the 
performance of their duties to the State, felt themselves 
warranted in arrestii^ suspected persons while the sus- 
pension coutiDued. Sometliing similar has been done hi 
this country by provisions in state constitutions ; ' but as 
a right of action arising under the principles of the com- 
mon taw is property as much as are tangible things, it is 
not believed the right could be destroyed by statute.^ 

State Suapensiont. — Nothing in this provision hinders 
the States fVom suspending the privilege of this writ iasu- 
ii^ &om their own courts, and tiie declaration of martial 
law in the State has the effect of suspending it.* 

Section IV. — Accdsations op Crue. 
Grand Jury. — Among the other provisions which by 
the fifth amendment are made for the protection of per- 
sons accused of crimes is this, — that " No person shall 
be held to answer for a capital or otherwise infamous 
crime unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, 
or in the militia when in actual service in time of war or 
public danger," A grand jury is a tribunal consisting of 
not less than twelve nor more than twenty-three men, 
taken from the body of the commnnity, and sworn to in- 
quire into and make presentment of offences committed 
within their jurisdiction, and twelve of whom at least must 
unite in any presentment. The security to accused per- 
sons consists in the popular character of the tnbunal, in 
the fact that they meet, receive, and sift the evidence in- 
dependently of the prosecuting anthoritles, and in their 

1 See Freeland p. Wllllami, 181 U. 8. 406 ; Drehman v. Stifel, S 
WaU. 606 ; Heai v. Johntan, 3 W. Va. 646. 

1 Griffin u. WUcox, 21 Ind. 8T0 , JohoBon v. Jonei, 44 111. 142, In 
die forroer cats the indemnicr '^ attempted to be f^Ten before mi 
in the latter after the ict. See Hilligan v HoTe^, 3 Bi», 1. 

* Lather n. Borden, 7 How. 1. 
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own way, and are therefore not likely to be swayed or 
influenced by the passions, desires, or interestB of those 
in antbority, or of malign&nt prosecutors. 

An infamous offence is cne involving moral turpitade in 
the offender, or infamy in the punishment, or botli. It is 
prob&ble that in this amendment the pnoishment was in 
view as the badge of Infiimy rather than any element in 
the offence itaelf, and that provision for the punishment of 
minor offences otherwise than on indictment, even though 
they be d^radlug in their nature, would not be held un- 
ooDstitutional, provided the punishment imposed was not 
greater than that usually permitted to be inflicted by 
magistrates proceeding in a summarj' way. But the pan- 
ishmeut of the penitentiary must always be deemed in- 
famoDB, whether at hard labor or not, and so must any 
punishment that involves the loss of civil or political 
privileges.' 

The exceptional cases mentioned in the amendment are 
Bitch as come under the cognizance of military' or martial 
law, and are punished by military tribunals. 

Section V. — Bail. 

7^ Constitution. — The eighth amendment forbids re- 
quiring excessive bail. The bail here intended is that 
which is given by persona who are accused of crime, and 
awaiting trial or final judgment, or wtio are held for se- 
curity to keep the peace. 

BaU is usually allowed in all cases except those in 
which the offence chained is punished capitally or by life 

1 Ez pwte'WIItoa, 1I4D. 8. 417; Mackln u. VaiieA Btate*. 117 
U. S. 848; United Slatei v. Oe Wall, 128 U. S. SitS; In re HitU. 
136 U. S. 263. If when an oSence wu commilteil in a Territorr a 
preBentment by a grand jury wag newuaiy, the crime cannot lie 
prosecuted otherwiie by the State formed from the Territor]'. He- 
Carly v. State, 25 Pac. Rep. S99 (Wash.) But Ihii clauae hai no 
application to ccimet committed lUwosd. Rou i: Hclotyre, II Sup. 
Ct. Rep. 897. 
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Impri&oDmeDt, and even tbcD it may be taken in the dis- 
cretion of the court.' That reaaonable bail shall be ac- 
cepted is an admonition addressed to Uie judgifaeut and 
cooacience of the court or mi^istrate empowered to fix 
the amount: it is impossible that a definite rule shall be 
established by law for particular cases. The principle, 
however, is tbis: t^at any bail is excessive which Is 
greater than is needful to secure satisfactorily tlie attend- 
ance of the accused for trial or sentence, or tlie perform- 
ance of such other obligation as may have been re<)aired 
of him. 

SBCriOM VI. lUCrDENTS OF THS TeIAI. AND 

Fdhishment. 

Venue. — One of the most valuable protections which 
the common law gave to accused persons was found in the 
principle that the trial should take place within the county 
where the alleged offence was committed. This protected 
the accused against being dragged away from bis home 
and his ftiends for trial in suuh distant and perhaps hostile 
locality as his prosecutors might select, and it gave him 
the benefit on his trial of a good reputation if he had 
maintained one among his neighbors, and also rendered 
more probable the atteudance of his witnesses, who would 
usually be found in bis vicinity. A fhrther principle, to 
which the people were even more greatly attached, was 
that the trial should be by jury-. Both these were provided 
for by the original Constitution, which declared that " the 
trial of all crimes, except in cases of impeachment, shall 
be by Jury ; and such trial shall be held in the State where 
the said crimes shall have been committed ; but when not 
committed within any State, the trial shall be at such place 
or places as the Congress may b3- law have directed."* 
The sixth amendment made the right more specific, and 

> Uoited State* v. Hamilton, 8 DaU. 17 ; United SUI«i v. Jodh, 3 
Waih C. C. 221. 

* CoMt, Art.III.S2, cLB. 
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corrected a defect as regards the venue: " Id all crimi- 
nal prosecutions the accused shall enjoy the right to a 
speedj- and public trial, by an impartial jury of the State 
and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by 
law." The important differences in these provisions are, 
that the earlier did not require the trial to take place in 
the district of tlie crime, when the State was divided into 
two districts, nor did it in terms make it necessary that 
the jury shoald be summoned from the vicinage, though 
doubtless that was to be onderstood. The amendment 
says nothing about crimes committed out of the limits of 
States, and has no apphcation to them.' For the trial of 
such crimes Congress may provide a different place from 
that appointed when the crime was committed.' 

Speedy Tried. — A speedy trial cannot be defined more 
accurately than this, that it is a trial brought on as speed- 
ily as the prosecution can reasonably be expected or re- 
quired to be ready for it' A public trial is not of necessity 
one to which the whole pubhc is admitted, but it is one so 
far open to all as that the prisoner's friends and others 
who may be inclined to watch the proceedings, in order to 
see if justice is intelligently and impartially administered, 
may have opportunity to do bo. There may be and often 
is Justifiable occasion to exclude from a trial those who 
are inclined to attend iVom idle or morbid curiosity only, 
and especially in cases involvmg loathsome or disgusting 
details.* 

The Jury. — By jury in the Constitution is meant a com- 
mon-law jury. Tb\» is a tribunal of twelve persons, im- 

1 United StRiM v. Dawion, 16 How. 467. The«e proTiaiona do not 
preveiit the trial in ■ coDtuUr court of a crime committed b; a laltor 
on in American ship Vg'iag in Japaneae waten. Rota <i. Uclatyre, 11 
Sup. Ct. R«p. 897, 

* Cook «. United Siatea, 138 D. S. 167. 

■ See Ex parte Stanley, 4 Nev. 113; CreBtani>. TSfje, 74 lona. 369. 

* People D. Kerrigan, 73 Cal. 222 ; Orimmett c. State. 22 Tex. 
App. ae ; Sute V Brooka, 92 Mo. 542. 
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partially selected for the purposes of the trial in accord- 
ance with rules of law previously established, and who are 
to sit together, bear and coasider the evidence in the case, 
and render their verdict upon the facts as they And them. 
The jury cannot consist of leaa than twelve, and a trial by 
less than that number, even by consent, is a mis-trial.' 
To secure impartiality each parity is allowed a certain 
number of peremptory challenges, and as many others as 
he can show cause for. The jury listen to the evidence in 
the presence and under the direction of the court, and they 
are adviaed by the court what the law is that should gov- 
ern 'tbe case. Formerly it was supposed that the Jury 
might be punished if they failed to follow in their verdict 
the instructions of the court upon the 1b# ; but it has long 
been settled that tbe Jury may render their verdict fi-eely, 
and without assigning reasons.* If the accused is con- 
victed f^ainst the law, or i^inst the evidence, tbe judge 
may correct the error by granting a new trial. The ver- 
dict of the jury must be unanimous ; and therefore, if 
agreement becomes impossible, they must be discharged, 
and a new jury summoned. 

7%e Indictment. — The sixth amendment entitles the 
accused " to be informed of the nature and cause of tbe 
accusation." This information is to be conveyed by the 
indictment, and the accused must have a copy in ample 
time to enable him to be prepared for trial. To make tbe 
indictment sufficient for the purpose, it must contain such 
a recital of facts as will reasonably apprise the defendant 
what the casfi is which he roust meet ; and this cannot be 
dispensed with even by statute.* But the unnecessary 

■ Work 0. Slate, 2 Ohio St. 206} Cancenii n. People, 18 N. T, 
128; Brown v. SUte, 8 Blackf. (lod.) 661; Hsrria d. People, 128 III. 
C85. There are caees (i>ntrn, eapeclall^ u to miademeanora. See, 
further, ajite, Ch. XIII. tec. ft. 

' Penn'B Caae, 6 State Trials, 951; Buahel'a Caae, Vanghan'iRep. 
136. 

< State B. O'Flahert)', T Nev. I6S; SMU v. Corson, 59 He. IST; 
State f. McKenna, 17 AtL Rep. 51 (R. I.>. 
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formalities and techoic&lities of the old forms may b« 
aboliBhed, and no cause for Gomplaint be given thereby.' 

Thx J^idence. — Tlie fifth amendment also declares that 
no person " shall be compelled in any crimioal case to be 
a witness against himself.'" This was a common-law 
principle, and it has been incorporated in the Constitation 
to prevent the possibility of a recurrence to the inquisi- 
torial proceedings which in arbitrary periods were some- 
times had, and nhich are now admitted in some countries 
under systems of jurisprudence differing from our own. 
Under the laws of some States accused persons are per- 
mitted to give evidence on their own behalf; but if one 
elects not to do so, the fact is not allowed to be made use 
of to bis prejudice, since, if it were, this would indirectly 
force him to be sworn.* By the sixth amendment the ac- 
cused has the right to be con&onted with the witnesses 
against him, and to have compulsory process for obtaining 
witnesses in bis favor. No comment need be made on 
this last privilege : the other renders it necessary that tlie 
prosecutioii procure the presence of their witnesses in open 
court, where the jury may have oppori;unity to observe 
tbem, and where taii liberty of cross-examination may ho 
had* 

Counsel. — By the sixth amendment the accused has 
the privilege '< bo have the assistance of counsel for his de- 
fence." This is a common law privilege, much improved 
and extended in late years, and it is secured with all its 

1 Sute V. Learned, 47 Me. 426 ; People v. Mortimer, 40 Cal. 114 ; 
Com. V. Freelore, 160 Masa. 66; Cnldwetl t>. Texn\ 137 U. S. 692. 

> See United Statea v. Boyd, 116 U. 8. 616, cited at length, <»(«. 
p. 220. 

» Peopleu. Tyler, 88 Cal. 622; State f. Cameron, 40 Vt. 666 ; Bird 
r. State, 60 Ga. 686. 

* Jackenn D, Common vealth, 19 Grat. ( Va.)e56; State d. Ttiomaa, 
64 N. C. 74. If, on the second trial of a caute, it is found that the 
Bccufed has kept away a witneii, hii evidence given on the flrat trial 
mav be proved by the proiecutiDD. Bejnoldi n. United State*, 96 
U. S. 14& 
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acciiBtooied iDcidenta. The coansel must be at liberty to 
deal with the case freely, and to comiueQt fearlessly upon 
the facte, and upon the conduct, purpoeefl, and motives of 
prosecutore and witnesses, only keeping within the bounds 
of decorum. The law protects implicitly tbe confidence 
which the relation of counsel and client requires, and will 
not suffer the counsel, even in the courts of justice, to dis- 
close the confidential communications that may have been 
made to him with a view to pending or anticipated litiga- 
tion.* As the jury in general are judges of the facts only, 
the ailment of counsel upon the law should be addressed 
to the court ; ' but the jurj' may be addressed directly, 
upon both law and fact, in those cases where by statute or 
constitution they are made judges of both.' 

Punishments. — By the eighth amendment excessive 
fines and cruel and unusual punishments are forbidden. 
What puniabment is suited to a specified ofi'ence must in 
general be determined by the legislature, and the case 
must be very extraordinary in which its judgment could 
be brought in question. A punishment may be unlawful 
either, 1. because it is in excess of, or different from, that 
prescribed by law ; * or, 3. because it is not warranted 
by the judgment of any competent court ; and, possibly, 
3. because, though apparently warranted by taw, it is so 
manifestly out of all proportion to tbe offence as to shock 
the moral sense with its barbarity, or because it is a pun- 
ishment long disused for its cruelty antU it has become 

1 Whiting V. Bitme7, 30 N. T. 880. Ckimpare Dixon d. Parmelee, 

5 Vt. ISe. ComnTUnicitlionB to a SUIe's attorney with a Tien to a 
prosecution nre privileged. Vogel p. Gruaz, 110 U. S. 811. See, ai 
to the limita of this rule, cases in Cao\ej, Const. Lim., 6th ed., p. 107. 

" United State* r. Morri*, 1 Cart C. C. 38 ; United Statei u. Riley, 

6 BlHlch. 204. 

9 Lynch a. State, 9 Ind. 641. See Commonwealth v. Porter, 10 
Met. (Mhss.)263. 

* Bourne o. The King, 7 Ad. & El. SS ; Ex parte Lange, 18 Wall. 
163. Ak to whether cumulative puniehmentB are valid, see Bloom's 
Case, 63 Mich. 607 : In re Esmond, 42 Fed. Rep. ^7, and caKi cited. 
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"nnuHnal." Kotiiing more deflntte canon thia point be 
affirmed.' 

TSeice in JeoparSy, — The fifth amendment forbids that 
any person ebali be subject, for the same ofibnce, to I>e 
twice put in jeopard}' of life or limb. This is an old phrase, 
which has come fh>m tunes when sanguinary punishments 
were common ; but the meaning is, that no person shall be 
put on trial a second time for the same offence, after he 
has been tried and convicted, or acquitted. But some 
explanation is necessary, since in some cases one may be 
entitled to the benefits of an acquittal, though a verdict 
has never been returned. 

A person is in jeopardy when he is put upon trial, be- 
fore a court of competent jurisdiction, upon an indictment 
or information whidi is eufflcient in form and substance to 
sustain a conviction, and a Jury has been impanelled and 
sworn to try him.* The accused then becomes entitled to 
a verdict that shall forever protect him against any future 
prosecution,' and a discharge of the jury without his con- 
sent is equivalent to an acquittal, except in the few cases 
in which a discharge wiliiout a verdict becomes a necessity.* 

But one is not put in Jeopardy by a prosecution in a court 
which has no jurisdiction of the case ; ' or upon an indict- 

' The infliction of death by electricity ii not cruel within thn 
meaning of Ihia prohibition. People v. Durston, 110 N. Y. 569 ; lo ra 
Kemmler, 1S6 U. S. 430. A pnniahment may perhaps be deemed 
cruel and unuBual if from iti natara it would lie intolentble to one 
elms of people, but comparstiTely indifTerent to others; as, fbr e>. 
ample, the punishment of depriving a Dative of China of his hair. 
Bo Ah Kow D. Nnnan, G Sawy. 6^. 

I McFadden v. Commonwealth, 23 Psnn. St. 12 ; O'Briaa v. Com- 
monwealth, S Bush (Ky.J, 383. So of Rrr»gnraent and plea before 
a justice who has power to try the case. Boswell v. State, 111 
Ind. 47. 

■ Barker v. People, 3 Cow. (N. T.) 680; Fizaflo d. State, 20 Tex, 
App. 139 ; Commonwetlth v. Hart, 149 Masa. 7. 

• People i>. Barrett, 2 Caines (N. Y.), 804 ; Nolan n. State, S6 Oa. 
521. 

' Fenple t>. Tyler, 7 Hich. 131 ; People t>. Hamberg, Si CsL 408; 
State 0. Phillips, 104 N. C. T80. 
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meot which ie ro defective that no Jadgtnent can be given 
npon it ; * and the jeopardy once attached is removed, if the 
jury are dischai^ed by reason of the impossibility of agree- 
ment, or by consent, or if the case is stopped by the sick- 
ness or death of the judge, or a juror,' or if, atter verdict 
of conviction, it is set aside on motion of the accused, or 
judgment upon it is reversed in an appellate court, or is 
arrested for fatal defects in the indictment ; * and in any of 
these and similar cases, the accnsed may be tried a second 
time. Bat an acquittal, however erroneous, must be a bar, 
unless a remedy by writ of error is given to the State by 
statute, as has been done in some States.* If the accused 
is acquitted on some counts in an indictment and convicted 
on others, and the conviction is set aside, he can be put 
upon trial the second time on those counts only on which 
he was before convicted, and is forever discharged fivm 
the others.* -^ \ 

Ihie Proeesa of Law. — The fifth amendment also pro- \ 
vides, that no person shall be deprived of life, liberty, or . 

property without due process of law. The fourteenth . 

amendment extends this prohibition to the States. The "'; 
meaning of this protection has been more fully considered -^ 
in another place ; at present, it is sufficient to say that, as 
a protection to life and liberty, it requires, before either can 
be taken away under legal proceedings, that there shall be 
a prosecution according to the forms of law, resulting in 
conviction after public trial, and opportunity to be heard, 
and followed by judgment applying the law which the con- 
victed party violated. 

1 Gerard v. People. 4 III. 868 ; Eohlhelmer e. State, 89 Hiai. 648 ; 
Garvey'i Caie, T Col. 8B4. 

1 Nugent u. Siaie, 4 Slew. & Port. (Ala.) 72 ; Hector b. State, 2 
Mo. laa ; State v. Emery, 69 Vt. 84. 

» Casborua v. People, IB John*. (N. Y.) 361. A trial in a higher 
court on defendant's appeal doei not put him twice in jeopardy. 
Common weal I] I v. Downing, 160 Ma«B. 197. 

* State V. Tait, 22 Iowa, 140. 

* Campbell x>. State, 9 Terg. S38; Bamett v. P«ople, 64 Dl. 826. 
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CorUetnpU of Authority. — It sometimes becomes eseen- 
lial, in the course of their discharge of public duties, that 
legislative bodies and courts should |>uoish summarily 
those who disturb their proceedings, or who refuse or neg- , 
lect to perform any duty rcquii'ed of them in respect there- 
to. Such conduct is called a contempt of aatlioi-ity, and the 
power to pnnish it is inherent in such bodies.' But as tlie 
tribunal that punishes will also be the tribunal whose just 
authority has been contemned, the power is one to be ex- 
ercised very sparingly, and only when the necessity plainly 
appears. When inferior courts punish for contempts, their 
records must show that the party is convicted of conduct 
which is in fact a contempt ; * and the conviction will be 
void if the finding is wanting. A different rule applies 
in the courts of general jurisdiction.' In tribunals of all 
sorts and grades the party accused of contempt is entitled 
to a bearing.* Bodies having quasi judicial and legislative 
powers, like boards of supervisors and city trauncils, can- 
not punish for contempts.' 

1 Anderson v. Dnnn, 6 Wheat. 204 ; Robinion, Ex parte, 19 Wall. 
e06. But see Kilboura u. Thompaon, 1030. S. 16S. That the rule ap- 
plies to inferior coorts, lee In re Deaton, 105 N. C. 69. Compare Ex 
pane Kerrigan, 33 N, J. 344-, Re Cooper, S2yt.2<>3. It does not 
extend to court com mission en nor notariei. Ex parte Perkins, 29 
Fed. Rep. 900 ; Burtt v. Pyle, 89 Ind. 398 ; Puterbaugh d. Smith, 131 
lU. 199. 

3 Bachelder v. Moore, 42 Cal. 412 ; Turner v. Commonwealth, 2 
Met. (Ky.) 016. 

« Bradley v. Fisher, 18 Wall. 835; Cuddy, Petitioner, 181 D.8.280. 

t Ex parte Bradley, 7 Wall. 364 ; Savin, Petitioner, 131 U. S. 267. 
Bat if the contempt is in the immediate presence of tlie court, it may 
be punished summarily without notice or opportaDit^ for defence. 
Ex parte Terry, 128 U. 8. 289. 

' Whltcomb's Ca«e, 120 Haw. 118. 
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CHAPTER XVI. 

PROTECTION TO COSTBACTS ABD PEOPEETT. 
Sbctiom L — Laws iupairino the Oblioatiom or Con- 

TBACT8. 

7%« dmatitutioti, — Among the powers forbidden to 
the States by the Constitution is the power to pass any law 
impairing the obligation or contracts.' The prohibition^ 
passed almost without comment at the time, and in the 
carefbl and very full discussions of the Federalist it is 
barely alluded to twice; first, as a provision to prevent 
aggressions on the rights of those States whose citizens 
would be injured by such laws ; * and, second, as being a 
" constitutional bulwark in tavor of personal security and 
private rights" against laws which are "contrary' to the 
first principles of the sodal compact, and to every princi- 
ple of sonnd legislation."' Apparently nothing was in 
view at the time except to prevent the repudiatiOD of 
debts and private obligations, and the disgrace, disorders, 
and calamities that miglit be expected to follow. In the 
construction of this provision, however, it has become one 
of the most important, as well as one of the most compre- 
hensive, in the Constitution ; and it lias been the subject 
of more frequent and more extended judicial discuaBion 
than any other. Only brief reference can be made here 
to the principles which the dMiisions have settled. 

I Conit., Art 1. % 10. 

* Federalist, No. T, inttandng tlie then recent lawa of Bbode 
Island in their reinlta oo the neighboring 9lAtei. 

• Federalist, No. 44. 
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What is a Lawf — The prohibition ia aimed generally at 
the legislative power of the State. A state coDBtitution is, 
therefore, a law witliio the meaning of tliis dause.' Bat 
the law need not be in the fonn of statute or constitution. 
It may be a municipal by-law or an enactment from what- 
ever source originating, provided the State gives it the 
force of law.' And tbe settled judicial construction of a 
constitution or statute, as it enters into tbe statute or consti- 
tution, caiiDot be changed so as to Impair the obligation of 
a contract made witli reference to it* But the acts of ad- 
minislrativc officers are not covered by this provision, and 
a muBieipal oHinance whicb involves administrative, not 
pnrely legislative power, is not a law within its terms.* 

What are Contracts f — Contracts are either executory 
or executed. An executory contract is one whereby a 
party takes upou himself the obligation to do or abstain 
from doiug some particular thing. An executed contract 
is one whereby an obligation assumed is performed, and 
the transaction perfected ; as a deed of conveyance per- 
fects a sale of lands. The Constitution makes no distinc- 
tion between these two classes of contracts, and the latter 
as much as tbe former is within its protection. It is, there- 
fore, not within the power of legislation, after a convey- 
ance has been made, to annul it on any pretence ; since 
this would not merely impair the obligation of the contract^ 
but would destroy it entirely.' 

Obligation of the Contract. — The obligation of a con- 

1 New Orleani Qa.% Co. o. I4L Light Co., 116 U. S. 660{ 7i«k v. 
Je&enon Police Jurjr, 116 U- 8. 181. 

* WmUma B. Bruffy, 9« U, S. 176. 

> Douglnu t>. Pike Co., 101 C. S. 677; Louisiana n. PilBburj, l(l& 
D. 8, 278 ; Haj r. Gas Co., 20 Atl. Hep. 1066 (Penn.). 

* New Orleans Waler Worki v. La. Sugar Co., 126 U. 8. 18. 

* Fletoher v. Veck, 6 Cranch, 67, 133; Franklin School v. BaEley, 
20 Atl. Kcp. 820 (Vt.). A charitable trust ia a contract, lo that tlie 
State cannot change it* adminiitration without Che assent of all the 
partiei wbo created tt. Caiy lAbnxj v. Bliat, 26 N. E. Bep. 'J'i 
(Mmb.). 
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tract consists In its binding force on the p&rty making It, 
which the law at the time recognizes, and for which it gives 
a remedj. It involves, therefore, first, the promise OT 
aesuranee of the party, and, eecoud, the sanction of the 
law, whereby the promise or assurance becomes an effect- 
ual contraut.' No promise or assurance can, therefore, 
constitute a contract, unless the law lends its sanction ; 
and this in some cases it witliholds. For example, if there 
is no consideration for an executor}' oonti-act, this in law 
is a mere Dude pact, and invalid ; and so is any promise 
which is illegal, either in its consideration, or in the purpose 
to be accomplished by it." 

What Contracts intended. — The contracts intended by 
the Constitution are all those over which the State can 
have authority, and which, but for this provision, might 
be reached by state law. The contracts of the State it- 
self are therefore included, as much as those of individ- 
uals, and a titate is thus precluded from recalling its own 
grants, as had fi-equently been done on various pretexts in 
England.* Neither can a State modify, except by mutual 
consent, any provision of a pre-existing contract into 
which it may have entered.* For example, if a State, 
being the owner of the capital stock of a bank, provides 
by law that its bills shall be received in payment for all 
debts owing to the State, the provision is a promise to 
those who ahall receive the bills, that they shall be thua 
accepted for state dues ; and this promise the State can- 
not recall, to the prejudice of any who previously had be- 
come holders of the bills.* And the same rule applies 

' Bronson v. Kinzie, 1 How. 311; MuCradcen i>. Hayward, 2 How. 
608 ; Ogden v. Snundera, 12 Wheat. 213, 259, 302, 31S. 

* Meacham v. Dow, 32 Vt. 721 -, Piatt e. People, 29 Ql. 64 ; Mar- 
iliall V. Kailroail Co., IS How. S14. 

* Fletcher v. Peck, 6 Cranch, 87 ; Van Home d. Donance, 2 Doll. 
804 ; Huidekoper v. Douglaa, 3 Cranch, 1. 

' New Jersey v. WiUon, 7 Cninch, 164. 

' Woodmir IT. Trapnall, 10 How. 190 ; Furman v. KichoU, 8 W«a 
41 ; Keith t>. Clark, 97 U. 8. 464. 
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where the State has issued bonds whose coupons It has 
agreed to receive for taxes.* So if a State, or one of its 
nmnicipalitieB, contracts a debt and issues obligations 
therefor, and these obli^tions come into the hands of 
foreign holders who are not suli^ect to state taxation, a 
sabsequent statute imposing a tax upon ttiem, and direct- 
ing that the amount thereof shall be deducted in making 
payment, is void as to the foreign holders, because with- 
holding something to which they are entitled, and to that 
extent impairing the obligation of the contracta.' 

Statutes. — A statute, public or private, is not a contract 
It is an expression in due form of the iriU of the State, as 
to what shall be the law on the subject covered by it ; and 
the State would be deprived of its sovereignty, and crip- 
pled in the exercise of its essential functions, if it were 
not at liberty to change its laws at discretion. Bat there 
are exceptions to this general rule : for a State may give 
to its contracts such form as it may choose to express its 
assent in ; and this is sometimes the form of a statute. 
The grants of land by a State are frequently made by 
statute, and so are grants of special privileges.* Bounties 
are' sometimes offered Id this way ; and when the terms of 
Uie offer are accepted, a contract exists ; but a bounty law 
may be repealed at any time as to anything that may 
accrue thereafter.* 

Offices. — A public ofiBce is a public trust ; the appoint- 
ment or election to it is a delegation of the trust to the 

» HartDian v. Greenbow, 102 U. S. 672; Polndeitter o. Greenhow, 
111 U. S. 270; McGahe; v. VirginU, 136 U. S. 602. See alio Looiri. 
ana v. Jumel, 107 U. 8. 711. 

1 Murrar v. Charlealon, 90 U. 8. 432. And Me StAte Tax on 
Foreign Held Bunds, 16 Wall. 300. 

* A general law which ie a tianding offer of luid becomes a con- 
tract if Ihe ofleris accepted and p&yineDt made, •otliat the certificate 
of inie cannot be cancelled under a new law. Fennorer v. HcCon- 
uaughy, 11 8np. Ct. Rop. 090. 

• Welch D. Cook, 97 U. 8. 641 ; Pennie n. BeU. 132 U. S. Ml i 
United Sutei s. Cunaor, 138 U. 8. SL 
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person appointed or elected for the time being. But it is 
aot a. contract, and neither the office nor its emoluments 
can be claimed as matter of right, ae against subsequent 
legislation abolishing the one or reducing the other.* 
Nevertheless, if in either of these particulars the state 
constitution has made provisions, it is not competent by 
law to change them, for the manifest reason that the con- 
stitution in that case limits the legislative power in that 
regard- For example, the President's term of office is four 
years, and his compensation can neither be increased nor 
diminished during his term ; ^ and in both these particulars 
the power of Congress over his office is excluded. 

Statutory Privileges. — The grant of a statutory privi- 
l^e is not a contract, but it resembles a license, and is 
always revocable, except that the party cannot be deprived 
of benefits already enjoyed under it. Under this head 
come exemptions from military and jury duty, exemptions 
of property ^m taxation or from sale on execution,' and 
licenses to engage in any business the carrying on of which 
is not open to the general public* And in general it may 
be said that any privilege which is obtained under the gen- 
eral law of the State may be taken away by a repeal or 
modification of the law.* 

Miinicip<d Corporationa. — A grant of rights or privi- 

I Butler V. PennsylTanla, 10 How. 402 ; Head v. nnivenity. 19 
Wall. 626 i Cremhaw u. United Ststw, 184 D. S. 99 ; United States 
V. McDouald, 128 U. 8. 471. But the SMte may make a binding con- 
tract, though an official relation ii thereby created. Hall o. Wiecon- 
un, lOS U. 8. 6. And if (errice* are rendered in an office, an implied 
contract ia created to paj' for them, which cannot be impaired by 
■nbiequent legislation. Fisk v. Jeffenon Police Juiy, 116 U. S- ISI. 

> Conat, Art. II. 

• Chriit Church o. Philadelphia, 24 How. 900 : Ea^t Sa^naw 8alt, 
&c. Co. E- Eaat 8aginBiT, 13 Wall. 373; Shiner r. Jacob*, 62 Iowa, 
802 ; BaU d- Conroe, 18 Wis. 2S3. 

t Calder v. Kirby, 6 Gmy (Hau.), GOT ; Fell c. Slate, 42 Md. 71. 
See Seer Co. ». MaBsachuietti, 97 U. 8. 26; Stone v. Miaaiiiippi, 10) 
U. S- 814. 

* Been v. ArkauMta, 20 How. &27. 
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leges to a mantcipid body or corporatioti for pnbllc pur- 
poses is not a contract, bnC a law for the pablic good. 
Such bodies and corporations are created as necessary 
oonveniences in government, and tliey must Iiold their 
powers and privileges subject to legislative modification 
and recall at all times. Therefore the grant to a town of 
the right to establish and maintain a ferry across a pnblic 
river may he revoked,' the territorial limits of the town 
may be reduced, particular powers, like the power to tax, 
or the power to buy in lands for unpaid assessments, may 
be taken away or changed at discretion, and so on.* But 
a municipal corporation is entitled to protection in its prop- 
erty as a natural person is, whether it comes tfom the State 
or from any other source.' 

Essential Powert of Oovernment. — A State cannot by 
conti-act bargain away any of the essential powers of sov- 
ereignty, so as to deprive itself of the ability to employ 
them ^ain and again, as the public exigencies shall seem 
to require. For example, it cannot by granting land for 
cemetery purposes preclude itself from forbidding the fur- 
ther nse of the land for those purposes when, by reason of 
the Increase of population in the vicinity, it has become, or 
threatens to become, a nuisance ; * and it cannot hy a rail- 
road charter deprive itself of the power to establish reason- 
able regulations under which the milroad business shall be 
carried on.' So also the State cannot deprive itself of the 

> Eut Hartford v. Bridge Co., 10 How. 611. 

* Bame« v. Di»trict of CotumbiR, SI U. S. 640; Lnntmle Co. c. 
Albany Co., 92 U S. S07 ; WiHianxon v. New Jereej, 130 U. S. 189 ; 
Batex Board i>. Skinkle, 11 Sup. Oc Rep. TOO. 

' Town of Pawlet d, Clark, Crancli, 292; Terrett v. Taylor, 9 
CniTKrh, 43 ; State v. Haben. 22 Wis. 660 ; Grogaa v. San Francieco, 
18 Cal. 590 ; Dillon, Mun. Corp., g 39 ec seq. 

* Brick PreBbyterian Choruh c. New York, 5 Cow. 538. See Fer- 
titizing Co. t>. Hyde Park, 97 U. S. 659. 

* Thorpe f. Railroad Co.. 27 Vt, 140; Railroad Co. t>, JackiODTllle, 
67 m. 87. See Batchera' Union Co. o. Creacenl City Co., Ill D. 8. 
T46. 
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right to appropriate private property to public uses uoder 
the eminent domain, — this being a necessary power in gor- 
emment,' or of tbe right to raise a revenue by an exercise 
of the power to tax. 

It is nevertheless held that the State may, for a coneid- 
eratiou, impose upon itself the obligation not to tax certain 
sabjects, otherwise taxable, for some definite period, or 
even indefinitely ; it being presumed in that case that the 
consideration received by the State is equivalent to that 
which might have been derived from the exercise of the 
cnstomary irawer to tax.* Nor is it essential tbat the con- 
sideration shall be a direct pecuniary return, or one that 
can be shown by evidence to be an equivalent ; it is sutli- 
cient that the State has apparently found it for its interest 
to assume the obligation, and that some one else has acted 
Id reliance upon it Tn the leading case the State made a 
grant of lands, agreeing not to tax them in the hands of 
the grantees ; and this agreement was held to be an irrev- 
ocable exemption.' In other cases tbe State, in granting 
a charter of incorporation, has stipulated that the taxation 
of the corporation shall only be at a certain rate, or on a 
certain baais ; and this also is irrevocable.* But an ex- 
emption from taxation can never be granted aa against a 
provision in the state constitution which requires all prop- 
erty to be uniformly taxed.* And as the power to tax is 
vital, and it is of the highest importance that it ahoold 
always remain unrestricted and in fbll force, the presump- 
tion against any intention to hamper or restrict it must 
be Btroog in every case, and can only be overcome by the 
employment of very clear terms to indicate that intent.' 

' Cooley, Const. Lira,, 6th rf., 839. 

■ New Jener v. Wilion, 7 Craach, IM; Paciflc R. R. Co. e. Ma- 
gnlre, 20 Wall, 36 ; UniTcrtit; k. People, M D. 8. 809. 

• New Jeraey v. Wilson, 7 Cranch, 164, 

* Piqua Bank v. Knoop, 16 How. SS9 ; RallnMid Co. t>. Raid, IS 
Wall. 264 i New Orlcant e. HouBton, 119 O, S, 266. 

• Railroad Companiei v. Qainet. 97 U, S, 697. 

* Chrltt Chtuch V. Philadslpbla, 34 How. 800 ; Gilinan v. OwbiV^ 
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And in any case an exemption trom taxation, obviously 
made aa a mere favor, may be termiDated at the will of 
the State at any time.* 

Mcclusive Prioilega. — It is settled by the autboritiea 
tiiat tiie State may grant exclusive privileges for many 
pnrpoaea ; as, for example, to build a toll-bridge at a cer- 
t(un point, to constnict a toll-road between certain places, 
to establish a certain ferry, to supply water and gas to a 
city, and the like ; and these grants, when made to iudi- 
%-idual8 or private corporations, are contracts, and bind 
the State.' But, as in the cose of exemptions from taxa- 
tion, the intent of the State to restrict or hamper its power 
for the fiiture is not to be Ughtty assnmed, and it should 
appear with reasonable certainty in the legislation, and the 
grant will be strictly construed as against the grant«es. 
This is reasonable, not only when the subject is regarded 
fVom the standpoint of state interest, but also because ex- 
clusive privileges are to some extent fuvidious and very 
Justly obnoxious, and it is not reasonable to suppose that 
the State would grant them, except when some important 
public purpose or some necessary public convenience can- 
not be accomplished or provided wittiout making the grant 
excUisive. Therefore, when the owners of a franchise un- 
der state grant contest the rights of the State to make a 
second grant which would compete with it, every doubt 
must be resolved in favor of their claim before it can be 
sustained, and every resolution which springs from doubt 
is against the claim.' Moreover the grant will never be 

gan, 2 Black, 610; Chiciigo, 4c. Ry. Co. i>. Gufley, 120 U. S. 689; 
Teoneaaee i>. Whitworth, 117 U. S. 130. 

1 Eaat Saginftw Suit, &c. Co. v. East Sngitiaw, 13 Wnll. 373 ; Home 
In«. Co. o. City Council, 93 U. S. 118 ; Welcli s. Conk, 07 H. S. 541. 

s New Orleana Gas Co. b. Lb. Lieht Co., 115 U. S. 860; New Otv 
leaoa Water Works d Hivers, Id. 874; Louisville Gas Co. v. Citizens' 
Gas Co., Id. 688. Compare Stein v. Bienvilie Water Co., U Sup. Ct. 
Rep. 892. 

» Fenniylvanin R. R. Co. v. Canal Commisiionera, 21 Fenn. St. 9, 
22. See the diaciusioiia in Fenilizing Co. v. Hyde PaA, 97 U. S. 
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extended by conatniction beyond the plain terms in vliich 
it is m&de. A familiar instance is where tbe owners of a 
ferry franchise, or of a franchise to take toll for passing 
over a bridge, contest the right of the State to grant s 
second fVaochise, the enjoyment of which would diminish 
their own profits. As against them, the presumption is 
that tbe State retained the right to license as many cross^ 
ings as should be found needful or desirable.' 

But even the i^reement of the State that the grant 
shall be exclusive, cannot prevent the making of another, 
subject to the obligation to provide compensation, under 
the principles governing the law of eminent domain. An 
exclusive privilege only gives to the franchise additional 
value as property ; and all property is subject to be taken 
and appropriated to public uses on. making payment there- 
for. Therefore, notwithstanding the existence of an ex- 
clusive grant to construct a railroad between two named 
places, or a bridge over a river at a certain locality, the 
Stat« has, and must have, the power to make conflicting 
grants when the public needs seem to require them ; and 
the progress of the Stat« could or might be. embarrassed 
or stayed by improvident or dishonest state concessions if 
this were otherwise.^ The new grant in such case does 
not imptur the obligation of the other, but the obligation 
is recognized in giving compensation for the exclusive 
privilege. 

Charier Contracts. — In the Dartmouth College Case, in 
which the legislature undertook to remodel the charter of 
an educational institution, in most important particulars, 
without the consent of the corjwrators, it was decided that 
the charter was a contract, which the State was supposed 

> Charles lUTer Bridge ■>. Wamn Bridge, 11 Pet. 420; Turnpike 
Co. p. StatP, 8 Wall. 210; Wheeling, 4c, Co. v. Wheelirg Bridge Co., 
138 U. S. 287; Rockland W. Co. t>. CBinden, &c. Co., 80 Me. 644. 

» Weit River Bridge Co. s, Dir, 6 How. 607 ; Eaatem R. R. Co, r, 
BoatOD, &C. R. R. Co., Ill Mus. 126 ; Alabama, Ac. R. R. Co. r. 
Kmir, 39 Ala. 307. 
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to grant in consideration of expected benefits to accrae to 
the general pablic, and whereby the State in legal contem- 
platioQ promiaed that ttie corporators should enjoy the 
privileges and franchises granted. The conclneion was 
that the amendatory act waa invalid, as impairing the obli- 
gation of the contract.^ The same doctrine has been re- 
asserted and reaffirmed in many cases since.' Of conrae, 
a total repeal of the charter ffoold be a still plainer case. 

Where, however, by the charter the tegislatnre reserves 
the right to alter, amend, or repeal it, it is plain that no 
SQch consequence can follow, becaase then an alteration, 
amendment, or repeal is in accordance with the contract, 
and Dot bostile to it. So if by the coostitutioD of tbe 
State, or by its general laws in force wben the charter was 
granted, it is provided that all charters shall be subject to 
legislative control and alteration, this provision in l^al 
effect becomes a part of the charter, and therefore a part 
of the contract.* 

Police Regvlationa : General Principle. — All properi.y 
and all rights within the Jurisdiction of a State are subject 
to the regulations and restraints of its police power, ex- 
cept so far as they are removed therefVom by the express 
provisions or implications of the federal Constitution.* 
The police power may be defined in general terms as that 
power which inheres in the legislatiire to make, ordain, and 
establish all manner of reasonable regulations and laws 
whereby to preserve the peace and order of society and 

' Dartmonth College v. Woodward, 4 Wheat 618. 

' The Bmghamlon Bridge Gate, 3 Wall. 61 ; Farrington e. Ten- 
neuee, 96 U. S. 679; Stone c. MisBiisippI, 101 U. 8. 814. 

) Murray v. Charleston, 96 U. S. 482, 448 ; Railroad Co. v. Qeorgii, 
98 U. 3. 369; Railroad Conipanies e. Gainei, 07 U. S. 697. So if tiie 
power to amend and repeal i* conferred after the corporadoD is char- 
tered, provided it accepts new legialative acts passed alter the legiila-' 
lure is giien the new power. Penntylvania R. R. Ca v. Duncan, 111 
Penn. St. S62; Shields v. Ohio, 96 U. S. SIS. 

« United States n. De Witt, 9 Wall. 41 ; United Statet tr. Beete, 
92 U. S. 214 i Mogler t>. Kansas, 123 U. S. 623. 
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the safety of its members, and to prescribe the mode and 
manner in ■which every one may so use and enjoy that 
which is his own as not to preclude a corresponding use 
and enjoyment of their own by others.' 

Interferefice with Federal Povsera. — In a preceding 
chapter cases have been mentioned in which attempts by 
the States to exercise this power have been held invalid, 
because they interfered with the proper exercise by Con- 
gress of its power in the regulation of commerce.* More 
often state regulations have been questioned on the ground 
that, under the pretence of regulation, they took away 
rights which were promised and assured by contract, and 
thereby impaired the obligation of the contract. 

Regulation of Charter Contracts. — It is not ques- 
tioned that all contract rights are subject to State regula- 
tion, as all property is. Therefore, though a railroad 
company hoe a charter not subject to amendment or re< 
peal by the legislature, it takes it neveitheless subject to 
such changes as may be made in the general laws and 
Constitution, unless as to the subject-matter involved the 
charter constitates a contract exempting the corporation 
from the operation of such legislation.* And in the con- 
duct of business under the charter, the company must 
conform to such rules and regulations as the State may 
establish for the safety and protection of those being 
carried by or having transactions with it. Therefore the 
comi>any may be required to fence its track as a proper 
precaution, as well against the trains being thrown from 
the track, as against the destruction or loss of cattle,* 

> License Caie*, fi How. GM ; LicenM Tax Cmm, 6 Wkll. 462 ; 
Hunn V. Illinoii. M U. S. 113, 124 ; Barbier e. Connotlr, 113 U.S. 41. 

1 AkU, pp. 69-79. 

» PenniylTHnia R. B. Co. v. MUler, 132 U. 8. 76. Here iflET llie 
charter wni grAnted, whkli gave power to condemn land, a conelilu- 
tional amendment provided that eompeniaiion iliould be mfide for in- 
jar; cauMd in the eoune of public improvemente to land not actuall; 
Uikan for public n*e, and it wu iield applicable to Ibe corporntioii. 

< Tborpe V. Railroad Co., 27 Vt. 140. 
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and to fix pcrjodicatly its ohiirgea and keep them posted 
for the informatJOD of the piidlic' TUe following are 
also reasonable regulations i requiring all trains to check 
their speed at exposed places ; * to carry impartially for 
all persons;' to permit other roads to cross tlie railroad 
track, and to share with them the expense of the cross- 
ing;* to ring a bell or sound a whistle at crossiugs, or to 
station a flagman at such, or any Other dangerous places ; * 
to respond in damages in case the death of any person 
shall be caused by the company's wi'ongfiil act, neglect, or 
defanlt ; ' and bo oh. A charter, then, is to be deemed 
granted upon condition that the corporation shall be sub- 
ject to such reasonable regulations as tu the conduct of 
its business as the legislature may prescribe, provided they 
do not materially interfere with the enjoyment of its privi- 
leges, and only serve to secure the ends for which it is 
organized.' On the other hand, if the regulation assumes 
to take from the company some subetautial right which its 
charter confers, it will be void. Instances are, the taking 
away a right to exact toll, which had been clearly given ; ' 
imposing upon the company new liabilities for something 
it was expressly permitted to do ; * and so on.*" The limit 

1 Railroad Co. v. Fuller, IT Wall. 660. 

1 Chicago, &0. R. R. Co. t'. H^gerty, 67 III. 113 ; H«as e. Railrokd 
Co., 41 Ww. 44 ; PennsjUnnia E. R. Co. o, Lewie, 79 Penn. St. 33. 
■ Chio^o, &c. R. R. Co. v. People, 67 111. 11, 

* Filchburg, &c R. R. Co. v. Grand Junction R. R. Co , 1 Allen 
(MaiB.), 552. 

* Toledo, &c. R. R. Co. v. Jackson Tille, 67 III. 37. 

* ateaiiiboM Co. b. Barclaj, 80 Ala. 120 i Boaton, &c. R. E. Co. o. 
State, 32 N.H. 216. 

' CtiicHga Life Ine. Co. b. Needlee, 113 U. S. 674. 
8 Pingrey u. Washburn, 1 Aik. (Vt) 264. 

* People V. Plank Road Co.. S Mich. 285 , Bailey v. Bailroad Co., 
4HaiT. (Del.) 389. 

w See Wiwliington Bridge Co. b. Stale, IB Conn. 63 ; Philadelphia, 
&o. R. R. Co. B Boven, 4Haiis (Del.) 606. A railroad company can- 
not forty years after its conatruction be compelled to put in at ill own 
coaC realdenue croislngi for ad joining proprietors. People v. Rj. Co., 
«N. W. Rep. 934 (Mich.). 
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to tbe exercise of the poltce power over charter contracts 
is subetautially this : the regulations must li»ve reference 
to the comfort, safety, or welfare of society; they must 
not be in conflict with any of the provisiona of the charter, 
and they must not, under the pretence of regulaUou, take 
from the corporation any of the essential rights and privi- 
leges which the charter confers. In short, they must be 
regulations in fact, and not amendments of the charter in 
abridgment of the corporate francliiBes.' Yet under the 
aetUed rule tbat " tbe legislature cannot bargain away the 
public health or the public morals," the State may in the 
exercise of its police power take away the right to carry 
on a business which in its judgment endangers pnblic 
health or morals, although the business is done by a cor- 
poration chiu'tered for that puriK»e.' And where tbe 
charter reserves to the legislature tie power to alter, 
amend, or repe^ it, or where it is granted under a state 
constitution which expressly saves to the legislature that 
light, any change whatever in the contract by legislative 
power is no impairment of the contract' A legisla- 
ture having such a power may therefore exercise control 
over tiie charges of railroad companies,* though it can- 

> Cooley. Ckinst. Lim., 6th ed., 714, Mid caees cited. Se« Beer Co. 
V. HaHachuntti, 07 U. S. 26. 

* Beer Co. p. Ma»»achuiett8, 97 U. S. 26; Ferliliiing Co. v. Hjde 
Park, 97 U.S. 669; Stone u. MiesiB8Lrq)i, 101 U.S. 814; Butchers' 
Union Co. «. Creicent City Co., Ill U. S. 7U; New Orleana Gai Co. 
V. I*. Liglit Co., 116 U. S. 66a 

■ See the right of amendownt with Its UmitatioD* considered in 
Sinking Fund Caiea, 00 U. S. TOO. In Greenwood d. Freight Co., 106 
U. S. 13, the iegialHture granted upon compensAtion made the fran- 
chigee of one (jnrporatlon to another. In Spring Vailej Water Works 
». Schottler, 110 U. S. 347, a pre-cxiating right of a company to have 
a voice in fixing its rates (or service was taken away. See, alio, 
Sioux City Ry. Co. v. Sionx City, 138 U. S. 98. 

< Chicago, &'. R. R. e. Iowa, 04 U. S. 156. This principle liaa 
been applied even to casea where the legislatiiTe had no power to 
amend and repeal, and where power was given to the company by its 
charter to fix it* ratei. The SUIe may regulate the rales provided its 
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not empower a commission to fix rates finally without 
opportunity for k judicial hearing on the question of 
their reasonablenesB.' 

Mtsceilaneoua Cases. — Some police regulations have 
been contested, as amoantiDg to a virtual destruction '*of 
property ; for example, those prohibiting the sale of spirit- 
uous or malt liquors as a beverage, and those establish- 
ing limits in cities within which buildings of wood shall 
not be constructed or repaired. But there is no doubt 
that the legislature in its discretion may establish sqch 
regulations.'' 

Implied Contracts. — Implied contracts, as well as 
those made in express terms, are within the protection of 
the Constitution.* Under this head may be classed judg- 
ments and decrees, and all statutory liens and rights of 
redemption when they spring fVom or originate in con- 
tracts, and are in accordance with the law when the con- 
tract was made.* 

State Control of Remediet. — What is said farther on 
respecting the control of remedies by the State is appli- 
cable aa well to contracts as to other rights. But the 
State must always give some remedy, and it must be sub- 
stantially the equivalent of that which was provided by 
law when the contract was made. The withdrawal of the 
remedy for a time by stay laws is an impairment of the 
obligation of contracts.* So is any law which, under 

regulation doei not amoont to conflication. Railroad Com, Cuei, IIS 
U. S. 307 ; GeorgU H. B. Co. o. Smith, IBS U. S. 174. See Dow v. 
Beidelman, 125 U. 8. 080. But the Slate cannot control the ratei 
charged for inl«ntate cuiiige. Wabaah, Ac. R7. Co, v. HIIdoIb, 118 
U. 8 657 

> Chicago, ka. Bjr. Ca v. AQnDesotn, 134 U. S. 418. 

1 Ucenae CuM. 6 How. 604; Mugl«r ». KanMi, IS3 U. S.62.3; 
Commonwealth o. Intoxicating Liquors, 116 Maw. 158; Insunuice 
Co. V. Brown, 11 Mich. 266. See TrsniportRtion Co. d. Chicago, W 
U.S. 635. 

' Rik B. JeSemn Police Jary, li6 U, 8. 131. 

* Gnon 17, Butt, 16 Wall. 610. 

> Cuolef, Coott Lim., 6th ed., 864, and cum cited. 
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the pretence of changing the remedy, undertakes to com- 
pel the party to accept something different in the place of 
that for which he contracted ; as, for example, land at an 
appraisal in the place of money.' So is any law which 
gives a preference in payment of one creditor over an- 
other, which the law when their contracts were made did 
not give, even though the preferred creditor is the State 
itself.* So is any law which takes awny fram the creditor 
any substantial right which the contract assured to him ; 
for example, the right to the possession of mortgaged 
lands until the mortgage debt is paid.* So is anj' law 
which so far increases the exemptions from executions 
issued on judgments as seriouslj- to impair the value of 
the remedy, and reduce the probabilities of collection.* 
Even the power to tax may sometimes become an impor- 
tant element in the obligation of a contract. Thus, if a 
city contracts debts at a time when it has by law ample 
power to levy taxes for their payment, the creditor has a 
right to rely upon this power as the means by the employ- 
ment of whicl) his debt shall be satisfied, and the State 
cannot afterwards withdraw tlie power, or so i-estrict it 
as to render payment by means thereof impossible, and 
an act for that purpose would be inoperative as to existing 
debts.' 

Reasonable limitation laws a State may always pass, 
and make them applicable to existing contracts.* So the 
State may make and enforce insolvent laws when there ia 
no national bankrupt law in existence, and under these 

> McCrackcn v. Ra;wiird, 2 How. 608. 

• Baringi u. Dabney, 19 Wall. 1. 

■ Munilj D. Monroe, 1 Mich. 68. Or the right to apply the canpons 
of Btnte obligRtions In payment of state t«i««. Foindtiiter v. Green- 
how, 114 U. S. 270, and casei cited. 

■ Gunn V. Barty, 15 WaU. 610. 

• Von Hoffman d. Quincy, 4 Wall. 586 ; Galena o. Amy, 6 Wall. 
706; Broughton i>. PeniuLcola, 98 U. S. 266; Nelson v. St. Martin's 
Pariih, 111 U. S. 710. 

• BeU V. HorriBOQ, 1 Pet 361 ; Terry d. Andenon, e& U. S. 628. 
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may dischuge debtors fVom flirther liability on their cod- 
tracta on «uch terms and conditions as shall be reasonable. 
But such laws can only be applied to contracts subse- 
quently made within the State, and between residents 
thereof.' 

Contracts of Guaranty. — Contracts of suretyship or of 
secondarj' liability are as much within the protecUon of 
the Constitution as are the principal contracts which they 
secure, or on which they depend. Therefore, where the 
law makes stockholders in a corporation liable for the cor- 
porate debts, the liability, so far as existing debts are 
coooerned, is one which cannot be taken away of reduced 
by a change in the law.* But penalties imposed bj- stat- 
ute may be released by statute at any time before they are 
actually recovered.' 

O^ectionabU Contiderationa.~-The fact that a eotttr&et 
bad its origin in a consideration now recognized as im- 
moral and insufficient is immaterial, provided it was suffi- 
cient under the law at the time. Therefore, contracts for 
the purchase price of slaves were enforced aiter emanci- 
pation, notwithstanding the State by its constitution had 
provided that tliey should not be ; the States having do 
more power to impair the obligation of a contract by cod- 
stitutional provision than by any other law.* 

Adding to Contracta. — It is as incompetent to import 
new terms into a contract as it is to take away or detract 
fh>m the force of those already there. But this point will 
receive some attention hereafter. 

1 Ogden V. Saunden, 12 Wheat. 273; Baldwin v. Hale, 1 Witll. 
228; Carbee d. UaBon. 64 N. H. 10. A «Mle ingolvent law, paiaed 
while a national bankrupt law ia in force, ia not ntterlj Toid, but be- 
comes K'M<] alter the repeal of the bankrupt law. Tna v. Can^re, IIT 
U. S. 201. 

1 Ochiltree u. Railroad Co., 21 Wall. 249. 

' Cona«cstion Ca»e«, 7 WalL IM ; United State* v. T/neo, 11 
WalLSe. 

* White V. Hart, 13 Wall. 546. gee Delmur v. Inaurance Co., 14 
Wall, eei ; Marati s. Burroughs, 1 Woods, 463 ; Swain i>. Seamani, 9 
WalL 254. 
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le CongresB restrainedf — That Congress should not 
bare been prohibited from impairing the obligation of cod- 
tracts, as the States were, may well excite some surprise. 
It was certainly never intended that Congress under any 
circumstances should exercise that tyrannical power, and 
it probably never oocurred to any one as possible that it 
would ever attempt to do bo. While, if it Bhould attempt 
it, in the case of (irivate contrac-tB, the act, it would seem, 
m^ht well he held not to be legitimate legislation, and 
therefore incompetent and void,' yet the clause is consid- 
ered not to apply to congressional legislation.^ In respect 
to contraets by the govermnent itself, bo long as they re- 
main executor)', if it shall choose not to perform them, 
there can be no redress. A government cannot be com- 
pelled to pay its debts against its will by any process short 
of war or of forcible reprisaL And Congress may indi- 
rectly impair the obligation of private contracts, through 
its power to debase the currency and to establish and 
change the law of tender, as it did to some extent in the 
a£t m^ing treasury-notes a lawful tender in payment 
of pre-esistJng debts. For such wrongs only the political 
remedies can be available. 

SECTioif II. -7 PKoracTioN TO Peopebtt. 

The Constitution. — The fifth amendment to the Con- 
stitution provides that no person shall be depi-ived of 
property without due process of law. This provision is a 
restraint upon the federal powers only. The fourteenth 
amendment supplements this by providing ttiat no State 
shall deprive any person of property without due process 
of law. 

What is Property? — That is property which is recc^- 
nized as sach by the law, and nothing else is or can be. 
"Property and law are born and must die together. 

I See opinion in Gnnn k. Bmry, 16 Wall. QIO. 
« MitcheU a. Murphy, 110 U. 8. es& 



Digiti^^db, Google 



828 ooHSTtrnnOHAL law. 

Before the laws, there was qo prupeny; take away the 
laws, all property ceases." * In America the law which 
determines what is property is for the Boost p&rt the com- 
mon or customary law, though to this some additions are 
made by statute. Whatever a man produces by the labor 
of bis haud or his brain, whatever he obtains in exchange 
for something of hia own, and whatever is given to him, 
the law will protect him in the use, eojoyment, and dis- 
position of. The wild beast is the propertj- of him who 
captures and subdues it, pi-ovided he keeps it subjected to 
bis dominion; game belongs to him who slays it, and 
BO on. l^e natural increase of domestic animals is the 
property of the owner of the mother, and the natural pro- 
ductions of the soil, as well as the crops produced by the 
labor of man, belong to him who owns the soil. And the 
right to continue the practice of the learned professions is 
property which cannot arbitrarily be taken awaj-.* 

When an article either intrinBic:ally or by the use to 
which it is put becomes prejudicial, the law may withdraw 
ttom it the attribute of property, and then any one may 
be at liberty to destroy it. When anything becomes a 
nuisance, the party incommoded may destroy it if the 
nuisance cannot otherwise be abated ; and if the public are 
incommoded, the right to abate i^ general. Sometimes 
things are declared nuisances by law because of their in- 
jurious influence upon the morals of the community ; as 
for example, tottery tickets when kept for sale, the imple- 
ments by means of which games of chance are played, 
when kept for gambling, and intoxicating liquors when 
offered for sale in violation of law. But when the wrong 
consists solely in the use to which an article, not a nuis- 
ance in itself, is put, the owner's property in it cannot be 
taken away until it has been judicially determined that a 
breach of the law has been committed. A private citizen 



<..>y Google 



PBOTECTION TO CONTaACTS AND PBOPEKTr. 329 

cannot determine for himself that a property' right in some 
other pei-soa has been forfeited by dieobedience of lav.' 

WAo reitrained. — The prohibitions of the GonBtitution 
apply to all departments of government, and to all private 
citizens. The executive must of course always shoir au- 
thority of law for his acljon : and when this la out of his 
power, what he does cannot be by due process of law. 
All ministerial ofBcers must show warrant for everytiiing 
they assume to do in apparent disturbance of the rights of 
others. The judiciary, from the highest courts to the low- 
est, must exercise its authority within the limits permitted 
by law, or it will act without jurisdiction, and therefore 
without due process. 

The validity of judicial action is tested by the one ques- 
tion, Was it done with jurisdiction ? Jurisdiction is com- 
monly said to be, first, of the subject-matter, and, second, 
of the persons concerned. The former divides itself into 
territorial and subjective. Every court has its territorial 
jurisdiction assigned to it by law, and its process is in- 
operative outside the prescribed limits. And within those 
limits the court may take cognizance of such causes of 
action as may be committed to it by law, and by the acts 
of parties having a right to bring suit. For example, the 
Circuit Court of the United States for the District of Del- 
aware has a territorial jurisdiction within that State only ; 
but to ascertain what may be the subject- matter of a suit 
in that court, it is necessary to consult the Constitution 
and the laws of the United States, and sometimes also the 
common law. The Constitution prescribes to what cases the 
jurisdiction mai/ be extended ; the laws of Congress extend 
it to all these cases, or to less than all, as shall be deemed 
wise; hut these' laws are made with those common-law 
principles in view which determine what causes of action 
are local, and what are transitory. Thus, the Constitution 
permits a citjzsn of another State to sue a citizen of Dela- 

1 FiBh«r r. HcGirr, 1 Gni; (Msm.), 1. 
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w&re in the United States Courts ; tiie law oC Congresa an- 
thorJEes the suit to be brought in the United States Circuit 
Coort only when tlie Hmotmt or value in controversy ex- 
ceeds Ave handred dollars. Bat if the matter in dispute 
was the recovery of posBession of land in anotber State, 
it could not be brought in Delaware, because such an 
action is local, and must be brought where the land is ; 
while if it was the recovery of the amount of a promiisory 
note, it would be immaterial where the right of action 
arose, as such an action is always transitorj : by which 
is meant, that it may be brought wherever service con be 
obtained, if the local law permits. 

Consent can never confer jurisdiction of the subject- 
matter of suits.* Courts are created, and their Jurisdiction 
limited and defined, on coosideratioDs of general public 
policy, and parties cannot be suffered of their own discre- 
tion to modify and enlarge these limits. Therefore, where 
a court by law has no authority to take cognizance of a 
particnlar subject-matter in controversy, if it shall proceed 
to do so either party to the controversy may repudiate its 
action at any stage of the proceedings, and refuse to be 
bound by them ; and his previous consent to them, how- 
ever formal, can never be an impediment to his rejecting 
them.* This is the conclusive reason why divorces ob- 
tained collusively by citizens of one State in the tribunals 
of another, are wholly inoperative and null ; for no court 
of one Stat« can take cognizance of the domestic relations 
of another with a view to their dissolution.* 

Jurisdiction of the persons of litigants is acquired by 
courts in the following ways : — 1. Of the plaintiff, by hie 

' Mordecai v. Lindsay, 19 How. 199 ; Montgomery o. Andenon, 
21 How. 386 ; Coffin o. Tracy, 3 Cainei (N. Y.), 128 ; PreilOD v. Boston, 
12 Pick. (Mui.l 7 ; Green v. Collin*, Ired. (N. C.) 139. 

* BoBtwick D. Perkiiw, 4 Ga. 47 ; Gina v. Roger*, 9 ill. ISl ; Wblte 
V. Bochftnui, 6 Cold. (Tenn.) S2. 

• CheeTer o, WiUon, 9 WaU. 108; Hoffman e. Hoffman, 48 N. Y. 
90; Peopleo-Dawell, 25MicIi. 247; Leith i-. Leith, 39 ». H. 20. See 
Coolef, Conat. Lim., 6th ed., pp. 494-6, snd casei. 
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voluntary institution of euit ; and, 3. Of tbe defendant, by 
his being served with legal process at the oommencemeDt 
of suit, or by his voluntary appearanee in suit without pro- 
cess, or after irregular service of proceas. This Jurisdic- 
tion may always be given to courts by consent of the paity, 
provided the subject-matter of tbe ooatroveray is withis 
their Jurisdiction. 

Some cases-are said to proceed t» rem, because the pro- 
cess which begins them is served upon tbe thing which is 
the subject of controversy, instead of npwi parties, and 
the pleadings and other proceedmgs take notice of thf 
thing in litigation, and not of those interested in it. The 
law or tbe practice of the court may require notice to be 
given in some form to tbe parties concerned before final 
judgment, but the jurisdiction is obtained by the original 
seizure or service. 

Irregulairitiet in Judicial Action. — When a court has 
acquired jorisdiction, it may nevertheless exercise it iir^- 
ularly. An irregularity consists in the foilnre to observe 
that particular course of [^oceeding which, conformably to 
the practice of tbe court, ought to have been observed ia 
tbe case. It is a general rule that, while a want of juris- 
diction renders the proceedings of a court void, an irregu- 
larity only subjects them to be avoided on a direct 
proceeding instituted for the purpoee.' Tbe proper pro- 
ceeding is either, — ' 1. An appUcation to the oonrt in which 
the irregularity occurred, to set aside alt action based upoa 
or affected by it; or, 2. The removal of the case to some 
appeUat« court or jurisdiction for the correction of the 
error as right and justice may require. But an irregular 
step cannot be taken advanti^ of in a collateral proceed- 
ing, but must be taken to be valid, while a want of juris- 
diction may always be inquired into, and the enforoement 
of a judgment obtuned without jurisdiction can never be 
due process of law. 
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JHoesUng SigftU by Zegislation. — The le^sl&tare 
nukes the lam, bat cannot pass jadgmente or decrees, or 
make a law tliatifl each in Bubstance.* It mast " govern 
hy promulgated, established laws, not to be varied in par- 
ticalar cases, but to have one rule for rich aod poor, for the 
favorite at court and the countryman at plough." * Never- 
theless the general laws of the State may make different 
regulations for different kinds of business, and prescribe 
different rules for the different classes of people who com- 
pose the State. The rules of civil capacity and criminal 
responsibilit}- are Justly and properly made for different 
classes of people ; for minors and adults, for males and 
females, for the sound in mind and the insane, for those 
engaged in hazardous emploj'ments and those who are not, 
and so on. If an employment is one which concerns the 
general public, and requires for its proper usefulness that 
it should have the unhesitating owifidence of the public, — 
as in the cases of bankers and carriers of passengers, — 
it may be proper that special and even severe regulations 
be established to prevent the confidence being abused, and 
to insure that the public reliance shall be justified. To 
compel the observance of these under penalties is neither 
unjust nor uoconstitntional. 

Vetted Rights. — The test of uulawflit interference with 
property is that vested rights are abridged or taken away. 
Rights are vested, in contradistinction to being expectant 
or contingent. They are vested when the right to enjoy- 
ment, present or prospective, has become the property of 
some particular person or persons as a present interest.* 
They are expectant, when they depend upon the continued 
existence of a present condition of things until the happen- 

1 T7B0n V. Stthool Directors, SI Fenn. St 9; Qaioe* v. Buford, 1 
Dans (S7.). 4S1. 

1 Locke on Civil GoTemnieut, i 112 j Griffin n. Cuiuiinghun, 20 
Grat.(Va.)31. 

* For example, ■■ to public landi, a porchoier hai no vested io- 
tereit till be has done everftbing required b? lav to be done hy him 
to complete hii title. Campbell a. Wade, 1S2 U.S. 84. 
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ing of some future event They are contingent, when they 
are only to come into existence on an event or condition 
which may not happen or be performed until some other 
event may prevent their vesting. 

Sights in Expectancy. — The man who to-day erects 
buildinga and puts in them machinery for the manufacture 
of some important article of common consumption, on the 
importation of whi<^ the law imposes a tariff duty which 
is praetic^Iy prohibitory, may expect that this will con- 
tinue in force, and that he will in consequence reap large 
profits from his manufactory. But he has no vested right 
in the general laws of his country which entitles him to in- 
sist that any one of them shall remain unchanged for his 
benefit ; ' and if the dnty shall be removed, and bis prop- 
erty rendered worthless in consequence, he is nevertheless 
deprived of no right. All statutory privileges depend upon 
this principle, and they may be ta^en away by changes in 
the general laws at any time. The privilege of exemption 
from arrest, exemption fVom taxation, exemption of prop- 
erty &om forced sale on execution, and exemption from 
jury duty, are aU within the principle. Even an exemption 
tVom military duty, granted by the law after full perform- 
ance of duty for some previously fixed period, may be 
withdrawn when the exigencies of the State appear to 
require it.' 

So the rules of descent may be changed in the legislative 
discretion, though thereby the expectations of living per- 
sons under the previous laws are disappointed. The living 
have no heirs, and the laws which provide who shall be 
their heirs in t^e event of their deatii are only expressive 

' " A perton bat do proper^, no rested inlereit, Id may role of 
the common law. . . . Right* of property, which hare been crenterl 
by the common law, cannot be taken Rway withoat dae proceu ; but 
the law itielf ai a rule of conduct may be changed at the will, or 
even at the whim, of the legiBlstnre, nnleu prerenied by conititn- 
tional limitatioDK." — Unnn v. UUDOta, H U. S. 113, 1S4, 

* Commonwealth v. Bird, 12 Ma». 443 ; Swindle e. Brooke, 34 
Oa. AT ; Hnrphy ». People, 31 III. 447 ; Stale c. Wright, 53 Me. 8^ 
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of present views of what is best, and may be changed as 
these views change ; and no vested rigbts can be impaired, 
since no rigbts nnder these laws can vest while the owner 
of the estate is living. The expectation is not propertj ; 
it csnsot be sold or mortgaged ; it is not subject to debts ; 
and it is not in any manner taken notice of by the law 
nntil the moment of the ownei''s death, when the statute 
of descente as it then exists comes in, and for reasons of 
general public policy passes the estate to persons standing 
in certain degrees of relationship to the deceased, in pref- 
erence to all otiiers. It is not nntil that moment that there 
is any vested ri^t in the person who becomes heir.* 

So qualities uinexed to estates, and to effect their enjoy- 
ment in the future, may be changed when the interests of 
the owners are not rendered less beneficial. Estates tail 
may be changed into estates fn fee simple, estates in joint 
tenancy into estates in common.* So the expectant right 
of the hnsband to an estate by the inirtesy in his wire's 
lands may be token away by general legislation at any 
time before it has become initiate by the birth of living 
issne of tbe marriage,* and the expectant right of the 
wife to dower in her husband's lands at any time before it 
has passed from the condition of expectancy and become 
perfected by the husband's death.* The marriage gives no 
vested right in either of these cases. 

7Vw«( JntereeSs. — Where one holds property for an- 
other, the vested right which the law regards is not that 
of the trustee, but of the beneficiary. It is a perfectly 
legitimate exercise of legislative power to convert eqnit- 
able estates into legal, thereby wholly divesting the trus- 
tee of his l^al ownership. The Statute of Uses ' had this 

* Cooley, Const Urn., 6rti ed., 430. 

* Holbrook v. flnnej, 4 Mai<. 466 ; Burgbardt b. Turner, 12 Pick. 
(Hua.) 584. S«« Comttock t>. Guy, 61 Conn. 46. 

* Breeding v. DrtU, 77 Va. B39 : Hatlion a. Lyon. 2 Mich. 9S. 

* LiicM u. Sawyer, 17 Iowa, 617 ; Noel v. Ewing. 9 Ind. 37 ; Aatt 
V. Tem, H Mich, ISl ; Weetervelt o. Gregg, 12 N. Y. 202. 

* Stat 27 Hen. VUL c. 10. 
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for its main purpose, and its general features have been 
re-enacted in many States ol the Union, and recognized 
by judicial decision in others. Trusts arising by construc- 
tion of lair to prevent frauds are subject to a like legisla- 
tire control, but wltli this limitation r that, as the t^elature 
cannot adjudge that a fraud has been committed, the enp- 
posed trustee, if he claims the property, must have a right 
to a Judicial hearing upon hia claim befoi'e he can lie dis- 
possessed. And as between Utose vho claim adversely as 
beneficiaries the legislature can never decide, but they must 
be left to litigate their conflicting claims in the courts.' 

CurcUive Ziawa. — One method iu which beneficial in- 
tereste are protected by legislation is by a retrospective 
correction of errors and defects in conveyances. A lead- 
ing case on the subject was one in wliich a etatnte was 
passed to validate certain leases of land which under pre- 
vious judicial decisions had t>een declared inoperative. 
By the express terms of the statute it was made applica- 
ble to pending suits in which contracts of leasing might 
come in question. It was snetained as undoubtedly valid, 
though it was contested as a law impairing the obligation 
of contracts.* Manifestly, it bad no such etfect as was 
pretended ; it rather imported into t^e contract an obliga- 
tion which the parties had attempted, but failed, to in- 
corporate in it. And this is the principle on which all 
such laws may be sustained ; they merely give legal va- 
lidity to what the parties have attempted to accomplish : 
converting their invalid agreements into the valid con- 
veyances which they undertook to make. Presumptively, 
therefore, these laws fbrther the intent the parties had 
in view. 

It may happen that the grantor in the invalid convey- 
ance, when he finds the title has not been transferred, may 
desire to take advantege of the invalidity, and may insist 

1 Cneh, Appellant, 6 Mich. IQS ; Lnne v. DoniiRD, 4 III. 288. 
> Batteries c Mathewion, IS S. £ R. (Peon.; ISO ; s. c. in arriH', 2 
Pet. 380. 



D,g,t,.?<ib, Google 



836 COW8TITDTIOHAL I<AW. 

that he has a vested tight which the legislature cannot take 
away. But obviously be has in such a case no equitable 
right In equity he is cousidered as holding for the benefit 
of the party to whom he undertook to convey ; and, as has 
been well said, " Courts do not regard rights as vested 
contrary to the Justice and equity of the case." ' 

This principle has been applied to the conveyances of 
muried women, and they have been validated retrospec- 
tively, though they were so entirely void in tlieir origin 
that they did not constitute even a contract, or raise an 
equity which could be taken notice of judicially.* The 
woman has no right to complain if the law wliich pre- 
scribed forms for her protection shall interfere when jns- 
tice demands it, to preclude her taking advantage of an 
imperfection in her own act' 

if, however, the grantor in the invalid conveyance shall 
subsequently convey in due form of law to a bona fide pur- 
chaser, the previous deed cannot afterwards be corrected 
to his prejudice. The reason is, that he has equities equal 
to those of the first purchaser, and having connected the 
]^al title with these, his right, according to well-settled 
rules of the courts of equity, has become nnassailable.* 
And if the defective conveyance was one which for any 
other reason was inoperative ; as whei'e the grantor as- 
sumed to convey by it contrary to conditions or qualifica- 
tions which, for the benefit of others, were imposed upon 
his title, or in fraud of the rights of others whose repre- 
sentative or agent he was, it is not in the power of ttie 
legislature to validate it retrospectively, since validating it 

1 Stale v. Newsrk, 27 N. J. 186. 1ST ; Foiter t>. Easez Bunk. 16 
MiSB. 245 ; Brown v. New York. 03 N. Y. 239 ; Cheitnnt o. Shane'i 
Lesiee, 16 Ohio,699; Read v. Flattemouth, 107 U. 8.508. SeeGroM 
-. United St«t« M'tg-e Co., 108 U. S. 477. 

« Wationo. Mercer, 8 Pet. 88; Underwood n. Lilly, 10 S. ft R. 
iPenn.) 07; Deutzel v. Waldie, 30 Cnl. 138, 

■ Goshorn e. Furcell, 11 Ohio St. 641. 

* Brintcn v. Seeve», 12 Iow», 389 : T<e Boil i'. Bramel, 4 How. 
449 1 Sberwood v. Flemiag, 25 Texai, 40S (Supplement). 
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would <1ivest equities iuatead of perfecting them.' An in- 
v&lid will, or trust ia a will, ca.a never be helped after the 
testator's death, for the obvioas reason that titles vest qd- 
der it immedlatelj'.* 

The defects in convejances and contracts which render 
them inoperative arise from two causes: — 1. Defect in 
legal capacit}' in the part; making them ; 2. Failure to 
observe some legal formality in their execution. The 
former maj' arise fix>m nonage, coverture, or guardian- 
ship, or it may be a defect of intelligent will. The disa- 
bilities which are imposed by the law itself may be removed 
or modiBed by a change in the law. The same is true of 
legal formalities : the st^ute establishes what are deemed 
important, and the statute may dispense with them. And 
the general rule is this : it is competent for the legislature 
to give retrospectively the capacity it might have given in 
advance, and to dispense ret^rospeotively with any formality 
It might have dispensed with in advance.* But it can 
never, either prospectirely or retrospectively, dispense 
with the act of assent, and therefore cannot validate 
the deed of an insane person.' 

The power to correct applies to all classes of contracts. 
A marriage defective in formalities of execution may be 
validated retrospectively ; * so may notes and bills issued 
by a corporation on which the power has not been con- 
ferred by its charter ^ ' so may negotiable paper which is 
wholly or in part void for usury.' Il is not an uncommon 

I Shonk V. Brown, 61 Fenn. St. 320. 

* HUiiard c. Miller, 10 Fenn. St. 826; Greenoagh e. Gresuongh, 
11 Peon. Si- 489 ; Alter'a Appeal, 07 Pbdd. St. 341 ; Slil« e. Warren, 
28 Md. !U8. 

* Single V. Surervison of MBnthon, SB Wii. 303. 
< Ronuong d. Wolf, 36 Mo. 174. 

» Gothen v. Stoningtnn, 4 Conn. 209. 

* Lewiiic McENain, laOlilo, 347; Tnutee*i>.McGBDgbj,SOhio 
St 162. 

' SaTingi Bank d. Allen, 26 Conn. 97 ; Thompenn n. Morgan, 6 
Minn. 292 ; rRrmelee v. LawrenM, 48 111. 831 ; Woodruff a. Scruggi, 
27 Ark. Sa. 

22 
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exercise of legislative power to validate tlie imperfect eon- 
tracts of municipal corporations, wiietlier the defect cod* 
sists in a want of original power in the corporation to do 
what was attempted, or in neglect of proper formalities in 
entering into them.^ 

Curing Defects in Judicial Proceedings. — It is a well- 
settled principle that the legislature can never, by retro, 
spective proceedings, cure a defect of jurisdiction in the 
proceedings of courts. The reason is manifest. Such 
proceedings being utterly void, thej* would acquire vitality 
as judicial acts, if at all, b}' the legislative act exclusively, 
and the curative act must therefore be in its nature a 
Judgment.^ But mere irregularities in judicial proceedings 
may always be cured retrospectively. A leading case 
was where a sale in a partition case was ineffectual, be- 
cause tlie purchase was made by several, and the deed was 
made to one only. But it appeared that the deed was so 
made by mutual agreement of all, for convenience in 
making subsequent sales and conveyances, and a healing 
statute was consequentlj' in fiirtherance of justice, and 
nnobjectionable.* So execution sales have been validated 
where the defect consisted in an overcharge of officer's fees 
on the execution,^ and sales by executors and guardians 
where various irregularities existed not affecting the sub- 
stantial interests of the parties concerned.' Indeed, it 
is not uncommon to provide by general law that certain 

1 Booth V. Woodbury, S2 Conn. 118; Crowe!! v. Hopkinton, 45 
N. H. 9 ; Ahl V. Gleim, 52 Penn. St. 432 ; Slale v. Demoreit, 32 N. J. 
628 ; Cotfnian i: Keiglitley, 24 Ind. 609 ; Milli v. Chwlton, 29 Wit. 
400; MorrU v. State, 62 Ten. 728. See Matlinglj c. District of 
Columbia, 97 V. S. 887; Strosser v. Fort Wayne, 100 Ind. 443, 

» McDanieU, Coixell, 19111.226; Denny r.Mattoon, 2 Allen, 361 ; 
State V. Dolierty, 60 Me. 504. A legi»IatiTe act cannot authorize 
court* tfl change the effect of decreea which Iiave become flnal. 
Roche D. Water*, 72 Md. 264. 

) Kearney e. Taylor, 15 How. 404. See Bojce v. Sinclair, 3 Buah 
(Ky.). 281. 

* Beach c. Walker, 6 Conn. 190. 

* Davi* r. Slate Bank, 7 Ind. 316; Local v. Tu<^Kr, IT lad. 41. 
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specified defects and irregularities occurring in such sales 
shall not affect them t and the r^t to enact such a law ii 
nndoubted.* 

Administrative Proceedings. — The same principle 
applies in all administrative proceedings. For example, 
irregular proceedings in taxation may be made good 
retrospectively,' but subject to this limitation, that there 
must originally have been in the officers Jurisdiction to 
impose the levy ; and they must have made it in accord- 
ance with the general principles which underlie the power 
to tax.* An instance of the failure to observe these prin- 
ciples would be a levy without an apportionment among 
the subjects taxed ; an arbitrary levy being do tax at all. 
And a tax sale effected by f^aud is incapable of confirma- 
tion.* Defects in execution or mortgage sales, or in the 
execution of any statutory power, may be cured under the 
same rules.' And so may irregularities in the proceed- 
ings of public and private corporations.* 

Rights of Action. — It is not competent by l^alation 
to liring into existence and establish against a party a 
demand which previously he was neither legally nor equit- 
ably bound to recognize and satisfy.^ On the other hand, 

> Toll V. Wright, 37 Mich. 03 ThEi whole mMter of Betroactire 
Lawa ii fully and careful]? examined in Mr Wade'i treatite on that 
■object 

1 Bailer v. Toledo, 6 Ohio St. 22& ; Iowa. &c Co. if. 8op«r, 89 
Iowa, 112 i Agtor ». New York, 62 N. Y. 680i Stnrges v. Carter, 114 
U. B. Sit. 

> People t). Lynch, 61 Cal IS ; Eomenuu) e. Kent Circuit Jadge, 
SB Mich. Sft4. 

• Conwuy V. Cable, 37 111. 82. 

• Allen V. Archer, 49 Me. 316; Commonwealth v. Marihall, 69 
Peon. St. 338. 

• Thompson p, Lee County. 3 Wall, 327 ; Hltcfaell v. Deeds, 49 III. 
416 : State n. Gutienbnrg, 38 N. J. 419. 

' MedFord u. Learned, 18 Mais. 216; AlbertHm r. Landon, 42 
Conn. 209 ; People r. SnperriBors, 43 N T 130 ; Ohio, ftc. R. B. Co. 
V. Lackey, 78 111. 66 i Cottrel c. UnloD Pae. Ry. Co., 21 Pac Rep. 
416 (Idaho) ; Miller v. Dunn, 72 Cal. 402. 
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it is not competent for the legislature to deprive a party of 
a right of action accruing to htm under the rules of the 
common law, or in accordance with ita principles. There- 
fore the right to redress for illegal arrests cannot be taken 
away ; ' neither can the right to recover back taxes ille- 
gally exacted,' nor the right to have a void tax-sale set 
aside.* Nor can conditions to the exercise of the right 
be imposed, which are of a nature to render it practically of 
no value.* But an action for a forfeiture, given by and 
depending on statute, will be gone if, before recovery, thb 
statute is repealed without expressly saving it.* 

A statute of limitattoti takes away no right of property, 
Sncb a statute prescribes a reasonable time within which 
a party claiming legal rights which another withholds shalt 
commence legal proceedings for their enforcement, and it 
withdraws the privilege of suing if the time is suffered to 
elapse without action.* This is a proper and reasonable 
regulation of a right ; not a denial of it' And when the 
time limited by the statute has been suffered to elapse 
without suit, so that the r^ht of action is gone, it is not 
competent to revive it by retrospective legislation, since 
this would be equivalent to creating a new demand.* But 

> Jolmion B Jones. 44 Bl. U2 ; GHffln ti Wilcox. 21 Ind 370 
' Hiihbnnl v Brninerd, 35 Conn. 663. 

* Wilson McKenna, 62 III 43. 

* McFarland v. Butler, S Minn. 116; Wilson r. McKenna, 6S HI. 
48; LassiKern Lee.GB Ala 287. Coinp«re Coats o. Hill, 41 Ark. 149. 

* Anie, p. 326 ; MiUer e. White, 50 N. T. 139 ; Breitung b. Liu- 
dauer, 37 Mich. 217. 

■ Bell V. Morrison, 1 Pet 351 ; Koihkonoiig v Burton. 104 U- 8. 
668. 

^ Bell 0. Morrison, 1 Pet. Sfil ; Wheeler b. Jackson, 137 U S. 246 ; 
State H. Jones, 21 Md 432 ; Pitman v. Bump, 5 Oreg. 17. 

' Brent b Chuptnan, 6 Cranch, 358 ; Lookhart it. Horn, 1 Woods, 
628 ; Reformed Church u. Schoolcraft, 66 N. Y. 1.^ ; Atkinson d. 
Danlap, 50 Me. Ill ; Taney v. Yancy, 5 Hraik. 353 ; Thompson r. 
Reid, 41 Iowa, 48 ; Rockport r. Watden, 64 N H. 167 ; Hicks v. Stei- 
gleman, 49 Mies. 377; Horfaacb v. Miller, 4 Neb 31; Bradford c. 
Shine, 13 Fla, 393. In Campbell v Holt, 115 U. S. 620. it is held that 
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all limitation actiB mnst allow to claimaDta a reasonable 
opportunity to assert their rights in court, and one en- 
tirely and manifestly unreasonable in the time it gives is 
void.' 

It IS a rule of constniction that a statute of limitatton 
does not apply to suits instituted by the State itself, unless 
it ia so provided iu express terms.' And state statutes 
cannot limit suits by the United States.* 

Bemediea. — The power to provide remedies for all civil 
wrongs, and to change them when found Ineffectual, or when 
others shall promise to be more effectual, is and must be 
continuous. The dtlzen has no vested rig^t to any partic- 
ular remedy, and the State may therefore take away at 
discretion those it provides, and substitute others which 
shall apply to wrongs already committed as well as to those 
which may bo committed thereafter.* The exceptions to 
this general statement are, that the remedy given must 
be one which recognizes and gives effect to the obligation 
of the contract when the wrong grows out of non-pei-form- 
ance of contract,* and it must tn any case be a remedy 
calculated to give redress, and not merely colorable.* A 
judgment for a tort, not being based upon the assent of 
parties, is not a contract, and the means of enforcing such 
a judgment may be taken away entirely.' And no right in 

there U a dlitinction between (iroperty adveraelj held and a promiie 
to pay ■ debt ; that one has no property in the bar of the statute as 
a defence to the promiie. but that die repeal revives the right to 
recoTer again it him on his iigreemeot. 

1 Perelesu. Wstertoirn, G Bin. 79^ Hart r. Boatwick, U Fla. 192: 
Ben? V. Bamsdeli, 4 Met. (Kjr.) 202 ; Ludwign. Bteward, S2 Mich. 27 

* Oibion p. Chouteau, 13 Wall. 92. 

> United States c Hoar, 2 Mason, 311. 

* Railroad Co. v. Hecht, 95 D. 8. 168; Tennessee u Sneed, 06 
V. S. 69 

* HeCracken v. Hajward, 2 How. 608 ; Gantley's Lessee b Ewing, 
8 How. 707 ; Bronson d. Kinrie, 1 How 311. 

* Oatman r. Bond, 16 Wis, 20; Walker n Whitehead, 16 Wall 314. 
I Louisinna v. New Orleans, 109 U. S. 286 ; Freeland d Williams, 

131 U. 8. 406. 



D,g,t,.?<ib, Google 



342 COiraTITUTIONAL LAW. 

property is vioUted, and no wrong done, when a aew or 
addiCioDal remedy is given for a right or equity previously 
in existence, and not suffldently provided for before. Tliie 
often becomes important to the accomplishment of efifectual 
Justice.' 

An alteration in the rules of evidence is often one of the 
most serious modifications of remedies ; but the power in 
the l^elature to make it is undoubted, and the changes 
may be made to apply in the investigation of causes of ae- 
tion previously accruing.* So the burden of proof may he 
changed flx>m one party to the other by l^ielation ; as has 
often been done by statutes which make a deed given on 
the sale of lands for taxes prima fade evidence of a com- 
plete title in the grantee, whereas before such statutes the 
grantee would be compelled to make out iaa prima facie 
case by showing that the proceedings anterior to and upon 
the sale were regular.* The statutes making defective rec- 
ords of conveyances evidence, notwithstanding the defects, 
is a further illustration of legislative power in this regard.* 
Such laws presumptively wrong no one. They provide 
such method of investigating the truth as seems likely to 
be most effectual and Just for the particular cases men- 
tioned, and they preclude no one fh>m establishing his 
rights. A statute which should undertake to establish 
conclusive rules of evidence, whereby a party might be 
excluded ^m any opportunity to show the facts, on the 
affirmative presentation of his adversary's case, would be 
nothing shoit of a statute of confiscation, and manifestly 

1 H<^ V. JohDion, 2 Terg. (Tenn.) 128 ; Dnnville i;. Pace, 26 Orat. 
(Va.) 1, Barllettc.Lan(t,2 AU.(ii.B.)401i CliafieD. Aaron, 62 Miss. 
39 ; Schoenheit v. Nelson, la Neb. 286. 

' Ogden K. Ssuiideri, 12 Whe»t. 213, 24B; Webb v. Den. 17 How. 
677 ; Kich i: Flanders, 39 N. H. 304 ; Gibbs e. Gale, 7 Md. 76. 

* Spragne v. ¥\U, McCahon (Kani.), 213; Callanan v. HuTley, 68 
U. S. 387 ; Hand v. Ballou, 12 N. T. 541. So tliii rule when estab- 
lished may be abniialied as to existing deeds. Gage c Canher, 126 
HI. 447 ; Strode p. Washer, 17 Oi^. 50. 

* Webb B. Den, 17 How. 677. 
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in violatioa of coDstitutioDal right.^ la saying this we ex- 
cept all those casea to which the pnndplfi of estoppel may 
be justly applied ; tbat principle being iJiat a party shall be 
precluded from showing a stat« of facts differing ft>om that 
whioti l)y his own conduct or assurances he has induced 
another to believe in and act upon, when the effect would 
he to deiseive and defraud the party so acting. This is a 
valuable and just principle reo^nized by the common law 
and in equity. 

Betterment Lawe. — Those laws which charge a mtm's 
land with a. lien in favor of one who, while holding it ad- 
versely in good faith, has expended his money in improve- 
ments upon it, seem at firat view to be laws creating 
demands for the improvement of one's lands against his 
will ; but as they only recognize an equity to the payment 
for benefits which he must appropriate when he recovers 
his land, they are not unjust and not unconstitutional.' All 
such laws give the owner the option to pay for the im- 
provements and take the land, or to abandon the land to 
the occupant, and recover its value without the improve- 
ments ; which is as much as in justice he can claim. It 
would not be competent to make him personally liable for 
the improvements.* 

SaiUs for Taxes. — Taxes may always be levied through 
administrative proceedings, the assessors exercising quasi 
judicial authority in so doing. This is due process of law 
for such cases.* The collection of taxes may be enforced 
by snits, by sale of property, or by forfeiture for non-pay- 
ment or for attempts to evade the law. Where the tax is 
a personal or property tax, it is most commonly collected 

1 Wrigbt V. Cradteb&ugh, S Nev. 841 ; Groeabeck a. Seelej, IS 
Mich. 3-29; Kast KirgBlon v. Towle, 48 N. H. 67, 

» Whitney b. Ric-hardion, 81 Vt. 300; Roas r. Irvinp;, 14 III. 171. 

• Childa V. Shower, 18 Inv&, S61 ; MuCoy v. Oranilv, 3 Ohio St. 
468. 

• Cnilkahankg o. Charleston, 1 McCord (N. C.),.WO; Weimer a 
BunboTj, 30 Mich. 201, 212 ; nflvidwin ". Now OrieHM, 96 U. S. 07j 
Hftgar e. Eeclanution Diit., Ill U. 8. 701. 
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by meftos of s aeizore &nd sale of property. The genera] 
mle is, th&t in proceedings for this parpose the officers 
mast follow the law with some strictaees, and comply with 
alt those provisions which are enacted for the protection of 
the person taxed.' For the collection of imposts and ex- 
cise taxes the United States has always made provision 
under which forfeitures may be imposed for evasions of the 
law. The forfeitures sometimes extend, not merely to the 
property or thing in respect to which the tax is imposed, 
hot to the building or ship which has been made the instni- 
ment of accompliBhing the fVand upon the revenue. For- 
feitures are Judicially declared, and, as they accrue at tJie 
time when the ill^al act was committed, it is held that 
the Judgment relates back to that time, and will cut off 
the right of a snbsequent bona fide purchaser.* 

SxCTiOM III. — The Eionent Dohain. 

The ConttittUion. — In the fifth amendment to the Con- 
stitntioD, the fhct is recognized that in some cases the 
necessities of the government must override the rights of 
private ownership, and compel the surrender of specific 
private property to the public use. To prevent oppression 
in such cases, it is provided that private property shall not 
be taken for public use without just compensation. This 
is a declaration of the underlying principle of the law of 
eminent domain. 

Definition. — The eminent domain may be defined as 
the lawful authority which exists in every sovereignty to 
control and regulate tbose rights of a public nature which 
pertain to its citizens in common, and to appi'opriate and 
control individual property for the public benefit, as the 
public safety, necessity, convenience, or welfare may de- 
mand. The most important of these public rights consist 

1 Btead r. Cnnrae, 4 Cranuli, 403 ; Williams e. Peyton, 4 WhMt 7T. 
* fiendprton'a Distilled Spirit*, 14 Wall. 44. See Uoited SttMav^ 
The Reindeer, 2 Cliff. ST. 
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in the nse of the public highways, by land or by water, 
and to participate in the public fisheries. Highways and 
other public convenienceB, however, must be provided by 
the State in the exercise of the eminent domain ; and as 
the legal controvereies respecting its prindples usually 
arise in connection with appropriations for these purposes, 
the light itself is often spoken of and treated as if it were 
restricted to such cases. 

State and Nation. — As between the United States and 
the several States, the regulation and protection of private 
righte, privileges, and immunities belongs primarily to the 
States, and the Stetes are expected to make provision for 
the oonveniences and necessities of public travel, and for 
the other wante of the general public, or of the State itself, 
which are commonly supplied under this right. The emi- 
nent domain, therefore, pertains in general to the States, 
not to the United Stetes. Nevertheless, for all national 
purposes it is in the United States, and the government 
may exercise the power of appropriation as an attribute of 
the national sovereignty.' And Congress may givea railroad 
company created under a Stete law the right to exercise 
the power of eminent domain in a Territory.^ In the Ter- 
ritories the general right belongs to the United States, but 
it is within the ordinary compass of territorial l^slative 
power to exercise it for local purposes. When the Terri- 
tory is admitted into the Union as a Stete, the right passes 
with all its incidents to the new sovereignty.' Among 
these incidente is the right to the sea-shore below the line 
of private ownership* 

Legislation essential. — But although the right is inhe- 
rent in sovereignty, it lies dormant until legislation is had, 

1 Kohl V. United States, 91 U. 8. S6T ; Cherokee Nation r. Sou. 
Krm. Hjr. Co., 136 U. S. 641. Th« United Stntei may delegate to a 
■tate tribunal the power to ascertain the compensation to be paid for 
the property appropriated. United Slstea v. Jonei, 100 U, 8. 618. 

* Cherokee Nation v. Sou. Kani. Ry. Co., Ig5 U. S. Ml. 
■ Weber e. Harbor CommUsionerB, IS Wall. 67. 

* PoUard'i Leuee v. Hagan, 3 How. 212. 
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defining the occasions, meUiods, conditions, and agencies 
under and by means of wliioh it may be exercised. And 
as an exercise of tlie riglit in ttie appropriation of private 
estates against ttie will of the owuers is a severe instance 
of govern mental conrenience displacing private ownership, 
the rule is general that the legislation which permits it 
must be strictly conatrtied and strictly followed, and that 
every precedent form or ceremony which hy law b made 
a condition to a completed appropriation, must be bad or ob- 
aerved before the right of the governmont will be perfected, 
and the right of the citizen appropriated.* 

Distinguished from Taxation. — Taxation takes prop- 
erty from the citizen for the public use, but it does eo un- 
der general rules of apportionment and uniformity, so that 
each citizen is supposed to contribute only his Pair share 
to the expenaea of government, and to be compensated for 
doing BO in the benefits which the government brings him. 
What is taken under the right of eminent domain, on the 
other hand, is something exceptional, — some particular 
parcel or item of property of which the government lias 
special need. The case, therefore, is not one in which 
there can be any apportionment of the burden as between 
the citizen whose property is taken, and the body of the 
commnnity, and compensation to him of a pecuniary na- 
ture must therefore be made. Equalization in any other 
mode is not possible. 

The Purposes. — The purposes for which the right of ap- 
propriation may be exercised must be determined hy the 
needs of the government, and be declared by law. The 
United States, in the exercise of the powers conferred upon 
it by the Constitution, may construct fortresses, light- 
houses, piers, docks, military roads, public buildings, &c., 
and for these or any other constitutional purpose may have 
need of land or material which the owner refUses to sell, 
or for which he demands an extortionate compensation. 

> Nichokr. BriaKeport,S3Conn. 189; Burt v. Brigbam, 117 Hau, 
807. 



D,9,t,.?<ib, Google 



PROTiyrTny TO tKUrrBAOIB ASI> PBOFBBTT. 847 

Any BQch purpose is witbin the reason of the right, uid 
may be supplied by means of tta exercise. The State pro- 
vides for the ordinary higttways, and for otlter state and 
municipal purposes, under a similar necessity, and under 
the same right.^ The limitation in either case must be 
this : that the purpose must be public, and must be one 
whicli r&lla within the proper sphere of the government 
undertaking to make provision for it. The United States 
must Judge of its own needs, and make provision for tbemi 
and tike State must in like manner judge of and provide 
for its own : neither can exercise this right fur the benefit 
of the other.* 

But though the appropriation must be made for some 
public use, it is not indispensably necessary that it be 
made to the State or the nation itself. When the need 
provided for is municipal, as where it is for a city street 
or park or public building, the land will be taken to the 
corporate body having need of it, not to the State, and 
the corporate body may be permitted to be the actor in 
making the appropriation, and be clothed with the power 
of the State for the purpose. In some cases even a private 
corporation, when it has been created by law to supply 
some public convenience, may be endowed with the power 
of' appropriation for the purpose, and is regarded as a 
public agent in exercising it A familiar instance is that 
of a railroad company empowered by l^slation to appi-o- 
priate a right of way to its own use.* 

1 The following are lUuitratioiiB of wliat hate been deemed public 
pnrpoiet, aiide from highvaye and ordinarj public bulldlDfcs, for 
which property maj be condemned : Public parki, Brooklyn Park 
Coro'T* B. Armitrong, 46 N. T. 234 ; wwen, Hildreth ■>. Lowell, 11 
Graj, 346 ; market*, Re Cooper, 28 Hnn, 516 ; eipotitiooi, Rest' Ap- 
peal, 12 AU. Kep. 427 (Peim.) ; telegraph llnea, Pierce v. Drew, 138 
MatB, 75; union depot companies. Port 8t & Co. v. Morton, 83 Mich. 
266. 

' Rohl V. tailed States, 91 U. S. 367. 

* Beekmao v. Saratoga, Ac. R. R. Co., 8 Paige {N. T.), 45. 73i 
■ - ■■ d Co., 28 WaU. 108. 



D,9,t,.?<ib, Google 



348 OONSTITCnONAI. LAW. 

The line of distiiicfion between the pniposea that are to 
be deemed public and tfaoee which cannot be, is not very 
accurately drawn by the antborities. It is certain that no 
goTemment can under any circomstanoes divest one citizen 
of bia estate for the benefit of another, — the public in- 
terest being in no way involved, — and this whether com- 
pensation is made or not.' The case of a private road is 
one of this sort, and it can only be allowed, it woold seem, 
where the people by their constitution have assented to it* 
Nor in any cose is the fact that the pabhc will be inciden- 
tally benefited by the appropriation sufficient to supply the 
power, when the taking is purely for a private purpose. 

There are some cases, however, in which the improve- 
ment of private estates, where it cannot be accomplished 
without the appropriation of an easement for the purpose 
over the lands of others, has been deemed so far a matter 
of public interest as to bring the case within the principle 
of the law of eminent domain. Thus, it is held in some 
States that lands may be appropriated by flooding, to en- 
able the owners of mill sites to improve them for manu- 
facturing purposes,' and in Pennsylvania it seems that a 
private road may be laid out over tiie lands of an unwilling 
owner, to enable one who has a coal mine to obtain access 
to and develop it* It may be said of these coses, that the 
easement taken enables dormant wealth, in the develop- 
ment of which the whole public is concerned, to be brought 

1 Tjler V. Beacher, 44 Yc. M8 ; Bloodgood v. Moh&ok, &c. R. R. 
Co., 18 Wepd. (N. Y.) 9. 

* Ta;1or v. Porter, 4 Hill (N. T.), 140 ; Cluk v. White, 2 Soul 
(Tenn.), 540; ConBolidated Cannel Co. r. Cent. Pac. B. R. Co., 61 
Cal.!M9; Steele d. County Com'ra.BSAla. 304; Sholin. German Coal 
Co., 118 111. 427 ; Lofcan c. Stogsdate, 123 Ind. 3T2. 

< Mills, Em. Dom , g§ 287, 288 ; Coolej, Const. Lim., Sth ed., 667, 
ea9 ; Head d. Atno«keaK Co., 113 V. 8. 6. 

* Harrey ». Thomai, 10 Watla (Penn), 63. The same doctrine 
haa been applied to a Bubteiranean mining railway. De Camp ». 
Hibemia B. R. Co., 47 N. J. L, 43. And lee Phillipa i>. WaUoa, 08 
Iowa, 28; Robinton r. Swope, 12 Both, 21. 
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into use and added to the general wealth of the State ; and 
the same may be aaid where lai^ awamps or other low 
lands owned hy individuals are drained and made arulable 
by means of ditches oat aoroes the lands of others > nndei 
the r^ht of eminent domain.* But these are extreme 
cases, and stand upon disputed ground. Lands may always 
be appropriated, however, for the drainage of others with 
a view to the benefit of tlie public health.' 

A^udgirtg the Neceaiity. — The State may not only 
determine upon the necessity of some appropriation foe Its 
needs, but it may also decide for itself nhether it is need- 
ful to take any particular estate or parcel of property for 
the purpose. It is not of right that the property owner 
shall be heard upon this question, since, if it were, the pub- 
lic purpose migiit be defeated by an adjudication against 
ttte necessity. This is so improbable, however, that it is 
not uncommon to provide by law that the necessity fihaU 
be passed upon by a jury or by commissioners. When a 
corporation is permitted to make an appropriation, it may 
also be empowered to judge of tite necessity, where other 
provision is not made by the Constitution. 

What may be taken. — The property which the Constitn- 
tion protects is anything of value which the law recognizes 
as such, and in respect to which the owner is entitled to a 
remedy against any one who may disturb bim in its enjoy- 
ment. It is immaterial whether the property be tangible 
or intangible, — whetiier the interest in it be permanent or 
merely temporary. A ftenchise is the subject of appro- 
priation equally with land, and the iuterest of the owners in 
it is also equally protected.' So the complete and exclu- 
sire possession of his estate is assured to ever}' owner as 
mueh as is the fee itself, and he ma; defend himself against 

1 Hatter of Dninage o( Landa, 86 M. J 407 ; Talbot v. Hndaon, 16 
Qmj (Mast.), 417. 

■ Reerei b. Treunrer, ka., 8 Ohio St 888. 

* Richmond, JM. R. R. Co. d. LodIm, Ac. R. R. Co , IS How. 71 i 
N«w Orleuu Qu Co. v. Ia. Ugbt Co., 116 D. 8. 678. 
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BDj trespass upon it, or any encroachment not made nnder 
the coDBtitutJonal conditions. Therefore a telegraph com' 
pany cannot set its poles along the line and upon the right 
of way of a railioad, until it shall first have obtained per- 
mission, or made lawful appropriation of the land for the 
parpose.' And it has been held that a telephone company 
cannot put up its poles along the right of way of a railroad 
company with its consent without compensating the owners 
of the fee.^ So there is an appropriation of property where 
its value is taken, either wholly or in part, by something 
done or set on foot at a distance ; as where, by means of a 
dam across a watercourse, one's land is flooded with drift- 
wood, or sediment,' or where, by the occupation of the 
street in front of his lot, he is cut off from his means of 
access to it ; * or where, after the State has granted an ex- 
clusive privilege, it grants another which competes with 
it,* and the like. Where land has once been appropriated 
to public use, there cannot be a new appropriation of it 
without distinct and express legislative authority.* 

I Atlantic, &c. TgI. Co. v. ChicAKo, &•:. R. 11. Co., 6 Bias. 168. 

3 American Tel. Co. d. Pearue, 71 Md. 635. Thii ii in line with 
TelegrBph Co. r. Barnett, 107 HI. 507; Metrop. Tel. Co. u. Colvell 
Lead Co., 67 How. Pr. 886 ; W. U. Tal. Co. v. WilliamB, 86 Va. 698, 
where it ie held that the erection of auch poles and nirea on a high- 
way i> a new use of it, entitling the ownere of the fee to compenu- 
tion. In Julia Building Ass. b. Bell Tel. Co., 88 Mo. 268; Fierce d. 
Drew, 136 Mass. 76, the opposite conclulion U reached. 

• Punipelly d. Green Bay Co., IS Wall. 166. 

< Lackland v. Railroad Co., SI Mo. 180 1 Schneider v. Detnrit^ 72 
Mich. 240; Columhns, &c. Ry. Co. v. Wilherow, 82 Ala. 190. Bnt Bee 
Conklin V. New York. &c. B7. Co., 102 N Y. 107 ; Henderson v. Min- 
neapolis, 32 Minn, SIB. 

* Central Bridge Corp. v. T^oweH, 4 Gray (Mais.), 474; Coiniiion- 
wealth 0. Penn. Canal Ca, 63 Penn. St. 41, 

» In re Boston, &c. R. R. Co., 53 N. Y. 674 ; Prospect Park, &c 
R, R. Co. V. Williamaon, 91 N, Y. 552 ; Alexandria & F. Ry. Co. v. 
Alexandria, &c R. R. Co., 76 Va. 780; Appeal of Sharon Rj., 123 
Penn. St. 683; ProTidence, &c. Ry. Co. v. Norwich, &c. R. R. Co , 
138 Ma*». 277 ; Valparaiao 0. Chlcauo, &c. Hy. Co., 123 Ind. 467. So, 
If the land has been purchased, but is devoted to a public lue. SL 
Paul Uq. Depot Co. v. Sc Paul, 30 Minn. 369. 
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Incidental Injuriet. — It U a general rule, however, 
that the mere fact that one saffcra incidental loss in con- 
sequence of the undertaking and construotion of a public 
woi^, where nothing to which he has a legal right is 
actually appropriated, can never give him a clium to com- 
pensation. The following are illustrations. A second 
toll-bridge constructed under legislative authority near the 
fltst may destroy its value ; but unless the owner of the 
Srst hod an exclusive franchise, he has no legal ground of 
complaint. So a railroad may render a turnpike valueless, 
but when the tampike itself is not taken, no property is 
taken ; there is merely a new competition in business to the 
injury of the party least competent to transact it profita- 
bly.' So a dam constructed under legislative authority 
may have its value destroyed by the subsequent construc- 
tion of a canal under like authority ; but where the last 
grant is not inconsistent with the first, so that no contract 
is violated, it is equally true that no property is appropri- 
ated.' Loss to some one is almost a necessary incident 
of any exercise of governmental authority ; a tax law can* 
not be changed, a street opened or graded, a county-seat 
changed, a new town set off fh>m an old, or anything else 
of public importance done, without injurious consequences 
falling upon some one. But the loss is damnum absque 
injuria, as it is also tn the instances above recited.' 

The Damaging of Property. — To obviate the results 
of the prevailing doctrine as to awarding damages for in- 
cidental injuries, several States have by their constitutions 
provided that compensation should be awarded for prop- 
erty dami^ed or injured, as well as fbr that taken in the 
course of public improvements. The construction of these 
provisions has varied. Some coui'ts have held that there 

1 Keoneth'B Petition, 24 N. H. 130 ; LafsjeCte P. R. Co. o. New 
Albiuir, &c. R. R. Co., IB Ind. 90. 

* Suiqnehanna Canal Co. b. Wrtghl, 9 W. 4 8. (Petin.) 9. 

> See Tranipartatlott Ca v. Chicsgo, 99 D. 8. S3&i Green v. State. 
T8 CsL 30 ; Eehrer v. Rlohmnid, 61 Va. 746. 
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most be a direct [diysical inTaaion of property snch aa 
would have been the aubject of aa action at oonuoon law/ 
while others liave refhised to adopt so narrow a view, and 
have held any pecuniary injury suffered was to be compen- 
sated.' Damages have been given under these constitutionB 
for clianging the grade of streets,* and cutting off egress 
thereby,* for laying a railroad in the street of which the 
abutter does not own the fee,* and so on. 

Ute Interest appropriated. — When land is taken for a 
public use the fee is not in general appropriated, but an 
easement only is taken, and the easement consists in the 
right to make use of the land for the particular pnipo&e, 
and for no other. When under such circumstances the 
use ceases, the owner is restored to bis former estate. If 
in the mean time it becomes important to make use of the 

> EdmundnoB b. Pittsburgh. &c. H. H. Co., Ill Pern. St. 818; 
Pennirlrania R. R. Co. u. March ant, 119 Penn. St. 541 ; Rigne; u. 
Chicago, 102 111. 04; Rnde v. St. Louia, 93 Mo. 408. See CaledoDts 
Rj. Co. V. Walker's Tnuteei, L. R. 7 App. Cos. 269. 

* Reardon r. San FruicJKO, M Cal. 492; Gulf C, &c. Ry. Co. v. 
PaU«r, 63 Tex. 467; Hot Springs R. R. Co.u. Williani»on, 45 Arlc 
429 ; Denver d. Bayer, T Col. 113. 

* Reardon u. San Francisco, 86 Cal, 492 ; Atlanta b. Qreen. 67 Ga. 
3S6 ; Sheeh; v. Kanssa Qty, 94 Mo. 5T4 ; Hatchinton v. ParkcTS- 
hurg, 26 W. Va. 226. 

* Rigney i>. Chicago, 102 TU, 64. Sii, if efn'esi is rendered dan. 
gerooi, but not cut off. Penn. S. V. R. R. Co. v. Walsh, 124 Penn. 
St. 644. Not if a street is rendered impassable at some distaace from 
one's property. Rnde r. St. Louis, 93 Mo. 408; East St. Louis b 
O'Flynn, 118 111. 200. 

<• Hot Springs R. R. Co. r. Wiiliamaon, 46 Ark.429; 1S6U.8. 121 
Columbus, 4c. Ry. Co, v. Wllherow, 62 Ala. 190; Denver, S,o. Ry. 
Co. V. Boumo, 11 Col. 59 ; Gottschatk f. Chic^o, &«. Ry. Co., 14 
Neb. 660, But see Olney d. Wharf, 116 III, 619, If the railroad ii 
on the other side of, and not in, the itreet, and the Injury results 
trma its operation and not Its constraclion, it has been held that no 
damages can be recovered, Pennsylvania R. R. Co. tr, Upiancott, 
116 Penn. St. 472 ; Same v. Marchant, 119 Penn. St 541. The con- 
trary is held in Omaha 1 N. P. Ry. Co. v. Janecek. 48 N. W. Rep. 
ITS (Neb,), and Oalneiville, ftc. R. R. Co. v. Hall, 11 S. W. Rep. 269 
{Te».). 
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land for an; other public use than that to which it was 
devoted by the first appropriation, and this is done, the 
original owner becomes entitled to a. new assessment of 
compensatjon. The reasons for this are, first, that the 
new use may «ffect the right of reverter ; but, second and 
principally, it introduces new elements, which might have 
afiTectcd in an important manner the compensatioa origi- 
nally awarded had they then iKen present. It will be 
seen as we proceed that every inquisition of damages is 
made with the ase in view to which the land is to be de- 
voted : one use may bring with it important compensations 
in benefits, while another may be specially injniious far 
beyond the value of the land taken, and a new use may 
entirely reverse these conditions. For example, if a com- 
mon highway is opened through agricultural lands, it will 
more often be beneficial to the premises than hurtful, and 
the award of damages to the owner will often be merely 
nominal. But if the highway la then converted into a 
canal, the injury is likely to be of a character to render 
the former assessment wliolly inadequate. The general 
rule therefore is, that, when an appropriation of land is 
made for one purpose, the owner retains such an interest 
therein as entitles him, when the same land is taken for a 
new use, to a new estimate of his injury in view of the 
new conditions which the new nse introduces, and of their 
efll'ect upon his estate generally. And this right does not 
depend upon the question whether the fee was at first 
taken, or only an easement. The rule, however, can only 
apply where the first appropriation was of a part only of 
the parcel of land ; for if all was taken, the change in the 
use cannot concern the former owner. 

New Uses. — It is not a new use if a common highway 
is taken for a plank road or & turnpike ; the public being 
at libeity to avail themselves of its advantages in the 
same way as before, and the tolls exacted being only a 
substitute for the tax which must before have been levied 
2S 
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for repaira.^ But when a. highwa}' or toll-road is taken for 
the purposes of a railway, Uie use is bo different, and the 
probable infloence upon the value of ai^ming eatatee SO 
different also, that it is jnstly held that a Airther prop- 
erty of ttte owner is appropriated when the change is 
made.* At least, he has a right to an inquisition, to de- 
termine whether or not he suffers fUrther injury. The 
case would be still plainer, if possible, were the highway 
taken tiyt a canal.* But the case of a city street after- 
wards appropriated to the purposes of a horse railway is 
different. When land is taken for a city street, it is taken 
for all the parpoees to which city streets are osnaUy de- 

1 Hnmy v. Coontj' ComraiHionen, 12 Met. (Mmb.) 466. 

■ IinUy B. Union Bnnoh R. B. Co., 26 Conn. 249; Wager f. Tro;, 
UoioD B. R. Co., 26 N. Y. 628; Phipps v. Wert. Md. R. B. Co., 66 
Md. SIB. In lome SutM, bawevfr, the abotUng owner ie not allowed 
to recover demages, onleu the laying of the railroad on « dty itraet 
cnti off hia ingrew and egreu. Indianapolii, B. & W. Ry. Co. v. 
Ehet\e, 110 Inil. 612; Ksdms, Ac. R7. Co. r. Cuykeodoll, 42 Kan». 
234 ; Iron Mt. R. H. Co. b. Bingliam, 87 Tenn. 62S. In Minnesou, il 
the constraction and operalioD of a tatlroad in front of his lot, (tiongh 
beyond the oentre line of the atreet, interferei with the abatter'a 
acceiB and the adtniMion of light and ftir, he \t entitled to damsigee. 
DaTia v. Chicago, &c. R R. Co., SB Minn. 286 ; Lamm d. Chicago, 
&e. 8y. Co., 47 N. W. Rep. 466 (Minn.). In New York it is held 
that a steam anrface road, laid under mnniJlpal autliority in a city 
■treet, takes nothing from an abutter wlw doe> not, own the fee of 
the ureet, provided ita lue is reaionable. Fobea v. Rome, &c. R. R. 
Co., 121 N. T. 606. Bnt an elevated steam railwaj fa not a proper 
■treet use. An abutter, though not owning the tee, has an eatement 
in the Street for the passage of light and atr, whether the citj has or 
bM not cov«ianted witii htm that the street iTiatl be forever kept 
open. Tbit eawmeni is property, wliicb cannot be taken nor inter- 
fered with hy the constraction and operation of such railway without 
coDipeoMtion. Story v. N. Y. El. Ry. Co., 90 N. Y. 122; Lahr v. 
Metrt^. El. R. R. Co., 104 If. Y. 268 ; Abendroth v. Manhattan El. 
Rf. Co., 122 K. Y. 1 ; Kane d. Hetinp. El. Ry. Co., 26 N. E. Rap. 
278 (». Y.) ; New York EI. R. R. Co. v. Fifth Nat. Bank, 136 U. 8. 
432. 

* The laying of natural gas pipes in a country road, of which the 
abutter owns the fee, ii held a new use, in Eiocald v. Ind. Nat Gaa 
Co., 124 Ind. 677. 
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voted : for sewers, and the laying of water, gas, aud steam 
pipes, as well as for passage of men and teams, and for all 
such improved methods of passage and carriage as may 
come into use, and aa may not be inconsistent with the en- 
joyment of the way for other customary uses. A horse 
railway is such an improved method, and it is pei-mitted 
for the reason that it tends to relieve the street, instead of 
further burdening it.' So of street rwlwsys using elec- 
tricity" or steam' as motive power. Similar to this, in 
some respects, is the case of a rafting and booming com- 
pany on a natural wat«r-courae in the lumbering regions, 
whose operations aader authority of law may consUtute a 
virtual monopoly of the stream ; but they are allowed, be- 
cause they facilitate this peculiar navigation instead of 
hindering it, subject, nevertheless, to responsibility to the 
owners of the banks, should they cause them to be flooded 
or otherwise injured,' and to any persons lawfully using the 
stream whom they might needlessly or unreasonably ob- 
struct or inconvenience. 

The rules respecting a second assessment are applicaUe 
to cases where the land was originally dedicated to a pub- 
lic purpose, as well as to those of a compulsory taking. 

Assessment of Compensation. — It is not an nncommoo 
provision of law, that, when land is to be taken for the 
public use, an attempt shall first be made to agree with tite 
owner upon compensation, and when this fails the com- 
pensation may be assessed by some statutory tribunal. It 
is not competent for tiie Stat« to decide for itself what 

1 Elliott v. Tair HaTen, &c. R. R. Co., 82 Conn. 579 ; People v. 
Kerr. 27 H. Y. 188 ; Hodgw u. Bait. Pmi. Ey. Co., 68 Md. 603 ; TexM 
& P. Rj. Co. D. Roiedale Ca, 64 Tei. 80. 

* Taggftrt o. tJeitport St. Ry. Co., 19 Atl. Rep. 836 (R. L) i Lock- 
tiart c. Cnig SL Ry. Co., 21 Atl. Rep. 26 (F«nn.} ; BaUey v. St By. 
Co., 20 Atl. Rep. 869 (Penn.). 

* Brlggi 0. LewUMo, 4c. Co., TB Me. 868 ; WiUiBmg b. CiQ- By. 
Co., 41 Fed. Rep. 556. See caaes anti, p. 364, note 2. 

' Grand Rapid* Booming Co. e. JmtU, 80 Mich. 308 ; WeaTsr a 
HiMluippL &C. Co., 28 Mian. 634. 
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compensatioti ehall be made, for the manifest reafion that 
the questioD is one in respect to which the State and the 
property ovner occupy anti^oistic positions ; and for the 
State to decide it would be to make iteelf judge in its own 
cause, in violation of an inflexible principle of constito- 
tional right.' The duty of the State is to provide an 
impartial tribunal, which can Judge of the injury that will 
be sustained, and before which the land-owner shall be at 
liberty to appear and present his proofs in the cnatomary 
modes.* 

The rule by which compeasation shall be measured is 
not the same in all cases, but Is lai^ely affected by the 
circumstances. If what is taken is the whole of what the 
owner may have lying together, it is clear that be is en- 
titled to its value, judged by such standards as the markets 
and the opinions of witneBses can afford, and that this, 
except in extraordinary cases, mnst be the fUll measure of 
his injurj-. This rule will apply in all cases where the 
whole of any article or thing of value is taken, and not a 
part only, to the injury of what remains. But when less 
than the whole is taken, the qoestion of Just compensation 
becomes a question of damages merely ; and in determining 
these the benefit to what is left may be oS^et against the 
damages, and the questioii to be determined will be to 
what extent the owner's interest in that a part of which is 
to be taken will be diminished thereby. If the taking is 
of some right in an easement, or exclusive franchise, or 
Other intangible right, the question will also be one of 
damages merely. But in any case mere incidental injuries 
or benefits, like those suffered and received by the com- 
mnnity at tai^e, — sneh as the greater facility in travel 
when the taking is for a railway, or the greater danger of 
fVight to teams when making use of the highway, — are 

I Co. Lit, § 212 1 Dimea v. Proprieton, &c., S House L. Cu. 7G0 ; 
Rich D. Chicag^o, 59 HI. 280. 

3 Charles River Bridge v. Warteo Bridge, II Pet 420, 671 ; Powen' 
Appeal, 29 Mich. 601 
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to be excluded alU^etiier from the computatiOD.' It may 
possiblj' happen that an assessment on these principles will 
award to the owner nothing, but he nevertheless in contem- 
plation of law receives compensation in the benefits which 
overbalance his losses.^ 

Payment. — It is Bometimes expressly provided bylaw, 
that payment shall precede appropriation. But where that 
is not the case, it is still believed to be essential in all 
cases where the appropriation is made for, and payment to 
be made by, a private corporation, such as a railroad or 
toll-road company.* But where the State takes the prop- 
erty for its own use,* or for the use of one of its own mu- 
nicipallties,^ this is not essential. The reason is, that the 
property owner is supposed to be fully protected, in the 
faith and the means of the State or municipality, so that 
eventual payment is certain. 

The party may waive his right to payment in any case, 
either expressly or by (aiUng to claim it within such period 
of limitation as may be established by law.* 

> Wliitely K. Mist., ic, Co., 88 Minn. 523; Washburn v. Milwaa- 
kee, &c. R. R. Co., 69 Wis. 3«4; Somerville, &c. R. R. Co. ads. 
Doaghtj, 22 N. J. 405 ; Greenrille. 4c. R. R. Co. v. Partlow, 5 Rich. 
(S. C.) 128; Stone u. Heath, 136 Moss. 6«1 ; Setzlerf. Penn., &c R. 
R. Co., 112 Penn. St. 6<t. 

" White «. Coimtr Commiwiooero, 2 Cush. 361 ; Rosa e. Davis, 97 
iDd. 78. 

■ Powers B. Bears, 12 Wis. 220. See Cherokee Nation v. Sou. Kans. 
Ry. Co., 135 U. S. 641. 

< Orr ('. Quioiby, 64 N. H. 690; White u. Nashville, &c. R. R. Co. 
7 Heisk. (Tenn.) 618. 

* Commissioners v. Bowie, 34 AU. 481 ; Talbot b. Hudson, 16 Gray 
(Mass.), 417 ; Commissioners t>. Henry, 3S Minn. 266. 

• Matter of Albany St., 11 Wend. (N. Y.) 149 ; CalUson v. Hedrick, 
15 Orat. (Va.) 244. 
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CHAPTER XVn. 

HmUCIFAL COBFORATKHIS. 

7^£ir Ji'imctiotu. — The plAc« of manicipftL corpora- 
tions in the Btnictore of Americui governments has been 
incidentallj referred to in the preceding pages, and little 
further mention is important here. It is axiomatic that 
the management of purely local affairt beloogs to the peo- 
ple concerned, not only because of being their own affitita, 
but because they will best oDderstand, and be most compe- 
tent to muiage them. The continued and permanent ex- 
istence of local government is, therefore, assnmed in all 
the state coostitatione, and is matter of constitutional 
right, even when not in terms expressly provided for. It 
would not be competent to dispense with it by statate.* 

TAeir Creation. — Nevertheless there is no constita- 
tional form or model of local government, or standard or 
measure of local powers ; and these need to be different 
according to the circumstances. A city of a million of 
inhabitants, with boulevards, parks, water-works, docks, 
and other public property, may need an elaborate structure 
of government with extensive powers, while a very simple 
form and few powers may answer the purposes of a coun- 
try hanolet To determine the k>cal needs in this regard, 
legislation is requisite ; and the State, therefore, will create 
local goremments, confer upon them such powers as in its 
wisdom may seem expedient, and prescribe such saf^i^arda 
and limitatiouB to their exercise as shall be deemed needflit 
or prudent. The powers thus conferred the State may in- 
crease at discretion, so long as they are limited to govern- 
mental matters of purely local concern ; but the State may 
also diminish them at discretion, and may at any time 
1 People K. Hnrlbnt, 24 Wch. 44 ; People v. Lymib, 61 Cal. 16. 



D,g,t,.?<ib, Google 



UCNICIPAL CX}£POi{AT1.0MS. 859 

abolish aay particolar local goranunent and subatituta 
another ia its place. Id other words, while the local com- 
muoit; ia entitled to local governmeiit, it cannot claim, as 
aguDst the State, aajr particular charter or form of local 
government.^ 

The creation of municipal govenimeDta within the States 
belongs exclusively to the States. Congress may create 
them in the District of Columbia and the Territories. 
Within the Territories, however, it is customary to leave 
the authority with the territorial legislature. 

DuplicaU Nature of Muuicipalities. — Municipal cor- 
porations axe sometimes spoken of as having a duplicate 
nature, and they certainly possess and exercise two classes 
of powers ; the one of which pertains to tham in what may 
be called their private capacity, and does not differ in 
natnre from the powers exercised by other Gorporationa, 
while the other pertaina to their public capacity, and is 
purely governmental. In the one capacity the municipal 
oorpomtion may acquire property for its own purposes and 
the benefit of its people ; and it has a constitutional right 
to be protected in this, as any individual or private corpo- 
ration has.' It may also make contracts within the limits 
of the powers the State has conferred, and it is entitled to 
exercise its own proper judgment and discretion in making 
aach contracts, and cannot be forced by the State to con- 
tract debts against its will.* But in its pubUc capacity 
the municipal corporation is merely an agent in govern* 
ment, and the State will employ it as seems best, and 
mould and control its powers with a view to the utmost 

1 Dartmoath College v. WDodvard, 4 Wlieal. 618; Bamei e. D1|. 
trict of Columbia, 91 U. B. 640 ; Lfir&m[e do. v. Albany Co., 92 D. 8. 
a07. See, u lo tlie full control of the State over munictpal[tie«, Co- 
manche Co. V. Lewli, 1S8 U. S. IBS. 

'* Terrell v. Taylor, 9 Craneb, 43 ; Pawlst «. darlc, 9 Craiiah,29S ; 
State V. Haben, 22 Wli. tm. 

• Baibronck ■>. Milwaukee, 18 Wi*. ST; Pop« v. Thitet. 8 Heisk. 
(TeoD.) 682; Howell o. BrUtol, 8 Buih (Kj.), 493; WatblnKtoa 
ATenne, 69 Penn, St SSZ 
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naefulaeea. To a large extent state duUes are apportioned 
for performance between the local governments, and they 
are required to perform them within their limits, and to 
levy taxes for the purpose if necessary. Illustrations of 
state duties thus apportioned are those of maintaining 
local courts, and the local police force, and of making 
and keeping in repair the highways.^ If the localities fail 
in these particulars, the State may coerce them ; but it is 
inconsistent with local institutbns, as they have always 
existed io this country, that the local community should 
be coerced by the State in matters of purely local con- 
venience, or that the State should appoint officers to take 
charge of local affairs. 

I^gialalioe I'owers. — Within their proper sphere the 
municipaUties have legislative powers, and may make by- 
laws and ordinances which have the force of local law. 
These powers they exercise under the same rules which 
govern state legislative authority. They cannot delegate 
them to individuals for exercise ; they must employ them 
in conformity to the charter of local government ; they are 
subject to all the restrictions which the federal Constitution 
imposes on the States, — such as that ex post facto laws 
and laws impairing the obligation of contiacts shall not 
be passed ; and they must restrain their action within the 
municipal limits. The State itself cannot so far enlaige 
municipal powers as to enable the local officei-s to burden 
their people with taxes for objects not of local interest.* 
Nor can the people of a certain district in a county be 
empowered to determine whether any person in the State 
shall take oysters with a dredge within the public waters 
of the county.* 

' See People v. Draper. IS N. T. 532 ; Biatimnre d. State, 16 Md. 
476 ; In re PennBrlvania Hall, & Penn. St. 204 ; People c. Detroit, 28 

Mich. 22S. 

s Wells V. Westoo, 22 Mo. SSS ; Liringstoii County v. Welder, M 
III. 427; MilU v. Charkon, 29 Wis. 413. 

» Bradahftw v. LanltCord, 21 Atl. Eep. 66 (Md.). 
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A. 

ACCUSED PARTIES. 

(See Bail; Crimes; HABEdS Corpds.) 
ACTIONS, 

for divorce, 187. 

penal, 188. 

local and transitory, 188. — 

rights in, are property, 839, 340. 
ADMIRALTY JURISDICTION, 

of federal courts, 117-120, 125. 
ADMISSION OF STATES, 

how brought about, 175-183. 
ALIEN AND SEDITION LAWS, 

provisions of, 97, 98. 
ALIENS,' 

how made citMens, 79, 253-255. 

may be given special pi-iyileges, 80. 
AMBASSADORS, 

jurisdiction of cases affecting, 116, 117. 
AMENDMENTS, 

to federal Constitution, 30, 207-212. 

discussion of provisions of first ten, 213-216, 248-251, 278- 
293, 301-310, 327 el seq., SH el ttq. 
of thirteenth, 226-229. 
of fourteenth, 229-248, 251-269. 
of fifteenth, 273-278. 

to State constitutions, 203-206. 
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APPELLATE JUBISDICTION, 

ol fedsral courts, 114, 137. 
APPOINTMENT, 

to fill senatorul voeanoy, 44, 45. 

to offioas by the Prasident, 108. 
APPORTIONMENT, 

of representatives, 44. 

of tues, 846. 
APPROPRIATIONS, 

no money to be drawn but in pnnnanoe o^ 109. 
APPROVAL OF LAWS, 

by the President, 49, 108, 16ft-16». 
ARBITRARY ARRESTS, 

forbidden, 218-222. 

relief from, 133-136, 299-30L 
ARBITRARY EXACTIONS, 

OD pretence of taxation, 339. 
ARMS, 

right to keep and bear, 281-283. 
ARMY, 

Congress may raise and support, 90. 

commauder-in-ohief, 103. 

standing, 282. 
ARREST, 

privilege of Congregsmen from, 47, 48. 

without warrant, 221. 

unlawful, 218-222. 

relief from, 188-138, 209-301. 
ART, WORKS OF, 

copyright of, 86, 87. 
ARTICLES OF CONFEDERATION. 

(See CoMPKDEBATion, Akticlbb op.) 
ASSEMBLY, 

right of, 278-281. 
ATTAINDEB, 

bills of, forbidden, 294r-2»6. 

in cases of treason, 94. 
AUTHOR, 

ezduBivQ rights of, 86, 87. 
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rigbt of aooQsed partiw to give, oOSL 
BALLOT, 

voting hj, 4S, 26a-266. 
BANKEUPTCT, 

pover over, 80, 81, S25, 826. 
exemptions in cases of, 80, 81. 
BEABING ABMS, 

right of, 281-283. 
BETTEBMENT LAWS, 

right to paBB, 848. 
BILL OF BIGHTS, 

o( 1 William and Utrj, 7. 
none In the CoDBtitutaon, 17. 
rapplied 1^ amendmenta, 17, 18< 
BILLS, LEGISLATIVE, 

introduction of, 48. 
BILLS OF ATTAINDER, 
prohibition of, 294-2(W. 
BILLS OF CBEDIT, 
States not to emit, 84. 
■what are, 84. 
BLASPHEMY, 

may be paoished, 215. 
in pnblicatioQB, 236. 
BOOKS, 

eopyright of, 86, 87. 
criticism of, 291. 
BOBROWING MOKEY, 

power of, in Congress, 62. 
BOUNTIES, 

offer of, may be recalled, 314. 
BBIDGES, 

State povcor to anthorixe, 7# 
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c. 

CHABTBRS. 

when coatracte, 310. 

regulAtion of rights under, 821-821. 
CHECKS AND BALANCES, 

in gOTernment, what are, 148-189. 
CHRISTIANITY, 

ntcognitian of, in the law, 213-216. 
CHUECE AND STATE, 

onion of, forbidden, 213. 
CITIZENS, 

who are, 79, 124, 125, 190. 

atiena, how made, 79, 254, 255. 

of different States, may sue in federal oonrte. 111, 124. 

of States, privileges and immunities of, 195-197. 

of the United States, privileges and imiuunitiea of, 268-268. 
CITIZENSHIP, 

of colored peTSons, 253. 

bow acquired, 253-255. 

how lost, 255. 

in State and nation, 255. 
CIVIL LIBERTY. 

meaning of, 286. 
CIVIL BIGHTS, 

reUgiouB liberty, 213-216. 

security of dwelling, person, and papers, 217-222. 

freedom guaranteed, 222-229, 

guaranties of life, liberty, and equality, 229-248. 

right to jury trial in civil cases, 248-261. 
CLASS LEGISLATION, 

not admissible, 235, 238. 
COINING MONEYS, 

power over, 81. 

what it consists in, 82, 83 
COLONIES, AMERICAN, 

legislation for, 4^-6. 

imperial taxatbn of, 6, 6, & 

right to common law in, 6. 

violations of oonstitutional right in, 8. 
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CX)LOE, 

DOt to affect suffice, 273, 274. 
COLORED PERSONS, 

citizenship of, 262-254. 

rights of, ia schools, 241, 242. 
COMITY, 

interstate, 184-201. 
COMMANDER-IN-CHIEF, 

President to be, 103. 
COMMERCE, 

Congress may regulate, 63. 

meaning of, 64. 

includes telegraphic comma nlca^D, 64. 

between the Statee, vhat is, 65, 60. 

with Indiaa tribes, 86. 

embargo as a regulation of, 67. 

power to regulate, is excluBive, 67-76. 
apparent exceptions, 75. 
cases of bridges, dams, and ferrieB, 76, 77. 

most not be hampered by State taxes, 60-74, 77, 78. 

preferences in regulation of, forbidden, 79. 

(See CouMOK Cabbucrs; Police Powbk.) 
COMMON CARRIERS, 

regulation of business of, 60-74, 244, 245. 
(See Railroad Cokpanikb.) 
COMMON LAW, 

what it is, 7, 8. 

colonists entitled to, 8. 

in the States, 187, IW. 

United States has none, 138. 
COMPACT, 

the Constitntion not a, 26. 
COMPACTS BETWEEN STATES, 

what may be entered into, 02. 
COMPENSATION, 

of members of Congress, 47. 

of the President, 100. 

for property taken for public uses, 856-867. 
CONCURRENT POWERS, 

of State and nation, 84, 79. 
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CONFLICT OP LAWS, 

under the federal ConatitatioD, 80-82. 
how may arise, 181. 

in cases of oontracta and b^ngfers of property, 1S4-187. 
in qaestdons of marriage and divorae, 187. 
in cases of penal prosecutions, 188. 
in local and trutsitotj actions, 188, 180. 
as to corporations, 189, 100. 
CONFLICTS OF JURISDICTION, 

how dealt with, 141-143. 
CONFRONTED WITH WITNESSES, 

right of aooosed party to be, 808. 
CONGRESS, 

powers of, in genesit}, 68. 

to lay and collect taxes, 68-68. 

to contract debts, 02. 

to regulate commerce, 68-79. 

OTer naturalization, 79, 254. 

over bankruptcy, 80. 

to coin money, 81. 

to issue paper money, 82. 

to regulate weights and measures, 86, 

to punish counterfeiting. 66. 

in respect to post-offices and pogt«oads, 8K. 

in respect to copyrights and patents, 86. 

to punish piracMS, &c., 88. 

to declare and conduct war, 88-92. 

to govern ceded districts, 93. 

to punish treason, 94, 298. 

non.enumerated and impUed, 94-100. 

restrictions on, 100-102, 218, 217, 218, 248, 283, 267, 



to suspend the habetu eerptu, 299-301 . 

to create and regulate courts. III. 

to determine finally political questions, 146. 

to hold other departments in check, 148-169. 

to gorera tiie Territories, 170-174. 

to admit new States, 175-184. 

to protect republican government in tiie States, 203- 

20S. 
to propose amendments to the Constitation, 207. 
to create municipal corporations, 859. 
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CONSCIENCE, 

freedtna of, 2111^19. 
CONSEQUENTIAL INJCBIES, 

in exercise of emineDt domain, 8S1, 303, 868( 857> 

CONSTITUTION, 

definition of, 21. 

written (tnd unwritten, 21. 

of Great Britain, 3, 7, 23. 
CONSTITUTION OF THE UNITED STATES, 

formation of, 15, 16. 

adoption of, 15, IB, 25, 26. 

soTeraign powers under, 21, 23. 

not a mere compact, 26-28. 

is a great of powers, 2S-30. 

ia supreme, 80-32. 

amendment of, S6, 207-212. 

modification of powers under, iT7, 88. 
CONSTITUTIONAL CONVENTION, 

work of, 15, 16. 
CONSTITUTIONAL GOVERNMENTS, 

what are, 31. 
CONSTITUTIONS OF THE STATES, 

fonnation of the first, S, 10. 

powers under, 21, 22. 

fundamental principles of, 22. 

most yield to federal Constitution, 81. 

admission of States under, 176-188. 

right to amend, 202-205. 
CONSTRUCTION. 

of the provisions for protection of individnal righta, 17, 18. 

final authority in, U6, 147. 
CONTEMPTS, 

of Congress, 48. 

of authority in general, 310. 
CONTESTED FACTS, 

legislature not to decide, 48. 
CONTESTING ELECTIONS, 

methods of, 272, 278. 
CONTINENTAL CONGRESS, 

powers of, 8-11. 
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CONTRACTS, 

States may Dot impair obligation of, by that lawB, 811, 
what \a a law, 312. 

what are, 812, 313, 31fi, 324, 326. 

obligation of, 313. 

vhen fltaCiit«a are, 314. 

offices are not, 314. 

Btatatoi; privileges are not, 815. 

essential powers of government not subjectB of, in general, 
318-318. 

of the State not to tax, 317. 

of the State to give eiclnsive privileges, 318, 319. 

State regulation of, 320-324. 

control of remedies upon, 824-326- 

illegal or immoral, 326. 

States caiiDot add to, 326. 

whether Congress ni!iy violate, 327. 

validating imperfect, 335-338. 
COPYRIGHT, 

power over, 86. 
CORPORATE CHARTERS, 

protection of, 318-32a 

r^^lation of rights nnder, 321-324. 
CORPORATE PROPERTY, 

of municipalities, protection in, 359, 360. 
CORPORATIONS, 

chartered by Congress, taxation of, 60. 

powers of, limited to jurisdiction where created, 189, 190. 

protection of charters of, 318-320. 

municipal, 356-360. 
COUNSEL, 

right to, 806. 

privilege of, 287. 
COUNTERFEITING, 

punishment of, 85. 
COURTS, 

creation of, SO, 111, 112. 

essential powers of, 143, 144 . 

martial, 144. 

military, 50, 145. 

territorial, 50, 51, 107, 144, 174. 
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COURTS,— eonlinued. 

political questions in, 146. 

(See Judiciary.) 
CRIMES, 

against the United Stfttra, what are, 188. 

legislatiTe punishments for, 294-298. 

treason and i^te punishment, 298, 299. 

accusations of, by indictment, 301, 302, 305. 

infamous, what are, 302. 

trials and punbhmeDts for, 303-308. 
CRITICISM, 

of persons, books, &c , by the press, 290-298. 
CROWN OF GREAT BRITAIN, 

control of colonies bv, 4-6. 
CRUEL AND UNUSUAL PUNISHMENTS, 

forbidden, 807. 
CURATIVE LAWS 

when may be pasaed, 335-388. 
CUSTOMS DUES, 

power to levy and collect, 63-42. 

D. 
DAMAGING, 

property in the exercise of the eminent domain, 361, 852. 
DAMS. 

of navigable waters, 76, 97. 
DEBT, PUBLIC, 

power to create, 62. 

constitutional provisions reipeottng, 62, 63. 
DEEDS, 

cnrinj^ defective, by l^islation, 835-837i 
DEFINITION, 

of bills of attainder, 2H, 295. 

of citizens, 70. 

of civil liberty, 286. 

of constitution, 21. 

of doe process of law, 230-233. 

of eminent domain, 844. 

of establishment of religion, 213. 

of exeoutive power, 41, 42. 
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DEFINITION, —cwxmuerf. 

of «:r past /ac(o law, 396. 

of infamoua crimen 802. 

of judicial power, 42, 

of legisUtive power, 41. 

of liberty, 334. 

of liberty of the preaa, S83-S66. 

of nation, 19. 

of people, 278. 

of police power, 238, 320, 321. 

of political liberty, 237. 

of privileged comraunwatioD, 286> 

of property, 327, 328. 

of right of revoludon, 24. 

of sovereignty, 20. 

of State, IS. 

of treason, 298. 

of unconstitutioDBl law, 2S. 

of vested righU, 332, 333. 
DELEGATION OF POWERS. 

by legislative bodies, 100, 103. 
DENYING EQUAL PROTECTION OF THE LAWS, 

discussion of State action, 235-233. 
DEPARTMENTS OP GOVERNMENT, 

apportionment of powers to, 41-52. 

each a check upon the otbera, 148-169. 
DIRECT TAXES, 

what are, 61. 
DISCUSSION, FREEDOM OF. 

(See Prbbs, Frbfdom of.) 
DISTRICT OF COLUMBIA, 

government of, 93, 94, 359. 
DIVORCE, 

conSicl of laws in respect to, 187, 240, 241. 
DOMICILE, 

protection of, 217-222. 

as determining rights, 184-190, 239^41, 880. 
DOUBLE PUNISHMENT, 

forbidden, 308, 309. 
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DUE PROCESS OF IvAW, 

meaaiog of, 230-234. 

in criminal cases, 309, 
DUTIES AND IMPOSTS, 

may be laid, 53-68, 
DWELLING-HOUSE, 

protectioii of, 217-222. 



E. 

EDUCATION, 

right to, 2«. 
ELECTIONS, 

of representatives in Congress, 45, 46, 201. 

of senators, 45, 46. 

basis of snffrage for, 259, 360. 

qoaliflcations of eleotore, 262, 273-377. 

general rules governing, 262-273. 
ELECTORS OF PRESIDENT, 

choice by, 49, 149. 
ELIGIBILITY, 

of persons to office, 268. 
EMANCIPATION, 

history of, 222-229. 
EMBARGO, 

power to declare, 67. 
EMINENT DOMAIN, 

law of the, 344-357. 
EMPLOYMENT, 

privilege to engi^ in, 242. 

regulation of, 242. 

prohibition of, injurioos, 248. 
ENABLING ACT, 

for admission of State to Union, 177-179. 
ENGLAND, 

constitatioQ of, 21, 23. 

separation from, 3-18. 
EQUALITY, 

religious, 213-?1B. 

of civil rights, 236. 

in elections, 237, 
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EQUAL PROTECTION OF THE LAWS, 

right to, 236-238. 
ESTABLISHMENTS, RELIGIOUS. 

roeaniiig of, 213. 
EVIDENCE, 

change in rules of, 312. 
EXCESSIVE BAIL, 

not to be required, 802. 
EXCISE TAXES, 

levy of, H, 
EXCLUSIVE PRIVILEGES, 

gr&nt of, in navigation, 6^ 69. 

to authors and inventors, 86. 

tinder State police regnlations, 74, 24S, 318, 31 
EXECUTIVE DEPARTMENT. 

(See Prxbidskt.) 
EXECUTIVE POWERS, 

separated from others, 41. 
EXEMPTIONS, 

of propert; from taxation, 216, 817. 

under bankrupt laws, 81. 
EXPORTS, 

State taxes on, 77. 

Federal taxes on, 78. 
EX POST FACTO LAWS, 

prohibitbn of, 296-298. 
EXPULSION, ,'. 

from GongreRS, 46. 
EXTRADITION, 

as between the States, 1&7-201. 



F. 

FAITH AND CREDIT, 

to be ^ven acte aud records of other States, 101-19G. 
FEDERAL COURTS. 

(See Judiciary, Federal.) 
FERRT FRANCHISES, 

State power to create, 76. 
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FIFTEENTH AMENDMENT, 

to Federal Conatituljon ductuwd, 27S-278. 
FISBERIES, 

Steto rights iu. 7fi, 120, 196, 107. 
FORFEITUHES, 

of political rights, 256, 202. 

in enforcitig taxes, 343. 
FOURTEENTH AMENDMENT, 

to Federal Coastitutioti discuwed, 220^18, 25I-26ft. 
FRANCHISES, 

political, 269-263. 

oorp(»«ta, 76, 319, 330. 

munioipal, 316, 316, 368-860. 
FREEDOM, 

mode aoiTBraal, 222-229. 
FUGITIVES FROM JUSTICE, 

retorn of, as between the States, 197-201. 
FUGITIVES FROM SERVICE, 

retom of, 201. 



a 

GENERAL LAWS, 

inoideotal iajuries from, 327, 332-836. 
GENERAL WARRANTS, 

illegality of, 221. 
GOVERNMENT, 

departments of, 41-48. 

Bgencie* of, cot to be taxed, 69, 

checks and balances in, 148-169. 

libels on, 288. 
GOVERNOR, 

not subject to Judicial process, 110, 199. 
GRAND JURY, 

when required, 801, 802. 
GRANTS, 

by States cannot be recalled, 812. 
GREAT BRITAIN. 

(See ERoi.Airi>.) 
GUAEANTT, 

of repablioftu gorernment to tbe States, 20^206. 
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HABEAS CORPUS. 

Act of 81 Charles II., 7. 

federal jurisdictioii of writ of, 133-136, 298: 

suspending privilege of, 300-301. 
HARBOR REGULATIONS, 

States uiay make, 75. 
HEALTH LAWS, 

States tnaj pass, 75. 
HIGH SEAS, 

crimes upon, 88. 
HIGHWAYS, 

taking for railroads, &c, S53-366. 

providing for, is a State doty, 880. 
HOUSE OF REPRESENTATIVES, 

constitutional prorieiooB respecting, 44-4& 

impeacliraent b;, 165. 
HUSBAND AND WIFE, 

laws chkDging prospective rights of, 334, 
(See Divorce ; Mabbiaoi.) 



I. 

ILLEGAL CONTRACTS. 

have DO obligation, 312, 313. 
IMMUNITIES, 

of citizens of States, what are, 195-197. 

of citiuns of United States, 256, 257. 
IMPAIRING CONTRACTS, 

by Stote laws fotbidden, 311-327. 
IMPARTIAL ACCOMMODATIONS, 

by carriers and inokeepers, 73, 75, 244, 248. 
IMPARTIAL PROTECTION, 

right to, 236, 237. 
IMPEACHMENT, 

power in respect to, 165, 166. 
IMPLIED POWERS, 

of Congress, what are, (l4r-98. 
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IMPLIED PROHIBITIONS, 

OS tazalioa, 69-61, 69-71. 

OQ State action, 258. 
IMPORTERS, 

State taxes upon, QS, 70, 77. 
IMPOSTS, 

levj of, 53-62. 
IMPRESSMENT, 

of sailors, 90, 91. 
IMPRISONMENT, 

relief from, on giving Wl, 302. 

ha>ea» eorput in cases of, 133-186, 299-301. 
IMPROVEMENTS, 

wheo oiroer of lands may be compelled to pay for, i 
INCHOATE RIGHTS, 

may be taken avay, 332-334. 
INDEPENDENCE, 

declaration of, 8, 8, 9. 
INDIAN TRIBES. 

regulation of commerce iritb, 64, 66. 

members of, are not citizens, 254. 
INDICTMENT, 

of accused parties, 301. 302, 306. 
INELIGIBILITY OF CANDIDATE, 

effect of, 268, 269. 
INFAMOUS OFFENCE, 

vfaat is, SOS- 
INNKEEPERS, 

regulation of business of, 244, 246. 
INQUISITORIAL TRIALS, 

forbidden, 306. 
INSOLVENT LAWS, 

States may pass, 80, 81, 825, 326. 
INSPECTION LAWS, 

of the States, 77, 78. 
INSTRUCTION OF REPRESENTATIVES, 

right of, 39. 40. 
INSURRECTIONS, 

protection of States agunst, 206. 
INTEREST, 

State control of rates of, 246. 
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INTERNATIONAL LAW. 

vhst it ia, 30. 

certain principlea of, 184-190. 
INTERSTATE COHHEBCE, 

regnlatioQ of, 6^78. 
INTIMIDATION, 

effect on ekctioDs. SSft-271. 
INTOXICATING DRINKS, 

ntgulation of Mia of, 75, 243, 241. 
INVASIONS, 

protection of States from, 208. 
INVENTIONS, 

ezclnuTe rights in, 86. 
INVOLUNTART SERVITUDE, 

prohibited, 226, 229. 
IRREGULARITIES, 

in electionfl, efiect of, 266-268. 
IREEPEALABLE LAWS, 

not lo be puwd, 101. 



JEOPARDY, 

meaniDg of, 308, 309. 
JOURNAL OF CONGRESS, 

to be kept and published, 46, 47. 
JUDGES, 

of civil conrts, 50. 

of torritorial coorta, 50, 51, 107, 174. 

can be required to perform only jndicial dnty, 51. 

iropeachment of, 165. 
JUDGMENTS, 

of one State to be respected in olhere, 190-195. 
JUDICIARY, 

may set aside nnconstatatioaitl law, 151-162. 

power of, as respects the esecalave, 163-165. 

territorial, 60, 51, 107, 144, 174. 

curing defects in proceedings of, 338, 339. 
JUDICIARY, FEDERAL, 

grant of power to, 50, 111. 
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JUDICIAKT, FEDERAL, — eon^mwrf. 
oreatiOD of coarts, 60, 112. 
jnrisdictioa of federal queetions by, 112-118. 
jurisdictioa of cues ft&ecting ambassadors, &o., 116. 

of admiralty and maritime causes, 117-120. 

of suits Against the United States, 120. 

of suila by and agaiost States, 121-124. 

of other suits, 124. 

eiclusive, 126. 

origiiml, 126, 127. 

by transfer of causes to, 127-183. 

of writ of kabetu eorpui, 133-186. 

appellate, 114, 187. 
what laws administered by, 187-140. 
oonflicts of jurisdiction, 141-143. 
essential powers of, 143. 
political questions in, 146. 
final authority in construction, 146, 147. 
JUDICIARY, STATE, 

may take cognizance of federal questions, 113. 
appellate jurisdiction over, 114, 187. 
transfer of causes from, 127-183. 
jurisdiction of suits afFecting personal liberty, 136> 
law administered by, 137-140. 

judgments of, to be respected in other States, 1&0-1S6. 
JURY, 

trial by, in the Colonies, 8. 

in civil cases in federal courts, 246-261. 

in cases of libel, 2^. 

in criminal oases, 801. 
privileged discussions in the, 287. 
JUSTIFICATION, 



in libel cases, 291. 



L. 



LAW OF NATIONS, 

what is, 20. 

certain principles of, 184-201. 
LAW OP THE LAND, 

right to, by Magna Charta, 6. 

what is tbe, 230-234. 
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LEGAL TENDER, 

pover to make, 81-84. 
LEGISLATIVE DEPARTMENT, 

creation and organization of, 44^-40. 

proceediugH and journals of, 46-48. 

not to exerciae judicial power, 294-2S8. 

when enactments of, iiiaj be Bet aside, 161-182. 
LEGISLATIVE POWERS, 

assignment of, to one department, 41, 42. 

Dot to be delegated, 100. 

acts in excesa of, arc void, 161-162. 

in the Territories, 172, 173. 

of municipal bodies, 360. 
LEGISLATORS, 

privilege of, from arrest, 46. 
from actions, 162, 286. 
LEGISLATURES, TERRITORIAL. 

wbat the; are and the powers, 172, 173. 
LIBEL, 

law of, 283-293. 
LIBERTY, 

the birthright of, 4, 6, 9. 

guaranty of, 22fl-235. 

leligioDg, 213-216. 

meaning of, 234, 235. 
LIBERTY OF SPEECH AND PRESS, 

Uw of, 283-293. 
LIBERTY, BELIGIODS, 

protection of, 213-216. 
LICENSE, 

to follow certain employments, 242-246. 
LIMITATION LAWS, 

cutting off contracts by, 340. 
LITERARY PRODUCTIONS, 

rights in, 86. 
LOCAL SELF-GOVERNMENT, 

the right to, 8o»-360. 
LORD'S DAY, 

legislation for observance of, 216. 
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M. 

MAGNA CHABTA, 

a charter of liberty, 6. 
MAJORITY RULE, 

Testroints upon, 88, 39. 
MALICE, 

in official action, 162, 103. 

in injurioQS publications, 290, 291. 
MARITIME CASES, 

jurisdiction of, 117-120, 125. 
MARRIAGE, 

conflict of laws in t«Bpeot to, 187, 230, 210. 
MARTIAL LAW, 

suspends hidieai corpus, 301. 

courts to admiuister, 50, 144, 140. 
MEASURES AND WEIGHTS, 

Con^sa to fix standards of, 85. 
MESSAGES, 

of the President, lOS. 
MILITARY, 

at the polls, 270, 271. 

quartering on the people, 217. 
MILITARY COURTS, 

creation and powers of, SO, 144, 140> 
MILITARY LAW, 

to be prescribed by Congress, SI. 
MILITIA, 

enrolment and government of, 91, 92. 
(See Soldiers.) 
MILI^DAMS, 

taking property for, S48. 
MISSOURI, 

compromise on admiiuion of,' 180, 233-226, 2 
MONEY, 

power of Congress in respect to, 81-84. 

counterfeiting, 85. 
MONOPOLIES, 

in the nse of navigable waters, 66, 69. 

under Slate police regulations, 74, 246. 

in general are illegal, 346, 247. 

oombinatioDS to effect, 247. 
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MUNICIPAL CORPORATIONS, 
place of, in oonstituliioaal law, 35S. 
general rules leE^wctiDg, 368-380. 



N. 
NATION, 

definition of, 19. 

balanced against States, IJ^-ISL 
NATIONAL BANKS, 

power to create, 96. 

taxation of. Bo. 
NATIONS, LAW OF, 

what it is, 20. 

rules of comity bj, 181-201. 
NATURAL LIBERTY, 

meaning of, 234, 235. 
NATURALIZATION, 

power over, 79, 80. 

citizenship bj, 253-255. 

discriminslionB in, 275. 
NAVIGABLE WATERS, 

bridges, dams, and ferries over, 76. 
NAVIGATION, 



Congrese maj provide and maintain, 90, 91. 
NECESSITY, 

underlies the law of eminent domfun, 841, 34t 
NEW STATES, 

how- admitted to the Union, 175-183. 
NEWSPAPERS, 

privileges of, 283-2B8. ■ 
NOBILITY, 

titles of, not to be granted, 102, 206. 



OBLIGATION OP CONTRACTS, 
States not to impair, 31 1-327. 
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IHDBX. 

OFFICE, 

appointment to, not a contract, 814, 316. 
OFFICEE8, 

appointmeiit and ramoral of, 107, lOS. 

liability of, to suits, 162, 108. 
ORDINANCE OF 1787, 

rafwenceB to, 77, 228, 226. 

P. 

PAPERS, 

priTat«, security of, 217. 
PARDONS, 

power to grant, 101-106, 166. 
PARLIAMENT, 

oontrol of Colonies by, 4r-6. 

Bovereign powers of, 21, 22, 
FAB8ENGERS. 

(See CoHHOK Cabrubs.) 
PATENTS, 

power to grant, 86. 
PEACE AND WAR. 

(See Trbatt; Wak.) 
PENALTIES, 

legislative release of, 340. 
PEOPLE, THE, 

BOTereigiitf reposes in, 22. 

msMiiag of, 278, 279. 
PERSONAL LIBERTY. 

(See Habeas Cobfus.) 
PETITION, RIGHT OF. 

meaning and extent of, 278-281. 
PETITION OF RIGHT, 

provisions of, 7- 
POLICE POWER, 

belongs to the SUtes, 65, 66, 74, 75. 

meaning of, 2!18, 820, 321. 

monopolies nnder, 74, 246. 

regpilationa of, affecting commerce, 69-74. 

general regulations nnder, 238-248, 820-824. 
POLITICAL LIBERTY, 

meaning of, 230. 
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POLITICAL QUESTIONS, 

courts cannot jiletermine, 116, 20Q. 
POLITICAL RIGHTS, 

citizeoship, 252-269, StK. 

suffrage and electiona, 2&0-fiT8. 

right of assembly and petition, 278-281. 

right to keep and bear arms, 281-283. 

freedom of speech and of the press, 233-293. 
POST-OFFICES AND POST-EOADS, 

poirer to establish, 85, 86. 
POWERS OF GOVERNMENT, 

distribution of. 41. 
PRESENTS, 

what not to be accepted b; officers, &o., 1(8. 
PRESIDENT, 

election of, 49. 

general powers of, 103-110. 

veto power of, 49, 108, 16S-169. 

(»mpensRtion of, 109. 

independence of , 110. 

subject to impeachment, 186, 166. 
PRESS, LIBERTY OF, 

meaning of the, 283-285, 293. 

privileged cases, 286-291. 
' truth as a protection, 291, 292. 

jury the judges of the law, 292. 
PRICES, 

regulation of, 245, 246. 
PRIVATE PURPOSES, 

taxes not to be laid for, 66-59. 

property not to be taken for, 346-34S. 
PRIVILEGED PUBLICATIONS, 

what are, 286-291. 
PRIVILEGES, 

of members of Congress, 46, 286. 

of citizens of the States, 195-197. 

of citizens of the United SUtes, 256-258. 

exclusive, 06, 69, 74, 86, 246, 318, 350. 



constructive service of, 193. 
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XNDXX. 

PROPERTY, 

right to &cqnire, lOfi. 

protoctioQ of, 327-357. 
PUBLIC CORPORATIONS, 

their plitce in the government, 868-360. 

sot subject to tazatioQ, 60. 
PUBLIC DEBT, 

constitutional provisions respecting, 02, 63. 
PUBLIC DOMAIN, 

control of, 173, 174. 

taxation of, by States, 60, 61. 
PUBLIC GRANTS, 

cannot b« recaUed or impaired, 811-327. 

strict construction of, 318. 
PUBLIC PURPOSES, 

what will support taxation, 66-59. 

taking property for, 344-857. 
PUBLIC SECURITIES, 

counterfeiting, 85. 
PUNISHMENTS, 

legislative, forbidden, 204-298. 

for crimes in general, 307-309. 

for contempts of authority, 310. 



0- 

QUALIFICATIONS, 

of electors, 262, 273-276. 

vrant of, in candidates, 266. 
QUARANTINE, 

right to establish regulations of, 7S, 
QUARTERING SOLDIERS. 

(See SoLDiEBS.) 



^CE, 
not to disqnalify from voting, 277, 278. 

as affecting naturalization, 275. 
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384 IMDBX. 

BAILROADS, 

regulation of commDnication by, 64, 72-74, 244--249. 

taxes on freigbt carried by, 72. 

bridges for, 64. 

taking lands for, 347, 348. 

protectioQ of charters of, 319-~334. 

regalation of fares on, 346. 
EBBELLIONS, 

protection Hgainst, 206. 
RECONSTRUCTION, 

of States, 178, 179, 20S. 
RECORDS, 

of one State U> be respected in tbe othsTB, lOO-lCtS. 
REGISTEATION, 

of voters, 283. 
RELIGIOUS LIBERTY, 

protection of, 213-216. 
REMEDIES, 

for wrongs, State control of, 841-343. 
REMOVAL OF CAUSES, 

to federal coarta, 127-183. 
REPEAL OF CHARTERS, 

Wben lanf u1, 320, 358. 
REPRESENTATIVES, 

instruction of, 39, 40. 

apportionment and election of, 44-46. 

qualification of, 44, 48. 

privileges of, 48, 288. 
REPRIEVES, 

power te grant, 104. 
REPUBLICAN GOVERNMENT, 

guaranty of, to tbe States, 202-206. 
RESERVED RIGHTS, 

what are, 34, 36. 
RESOLUTIONS OF '98 and '99. 

what they were, 99. 
RETROACTIVE LAWS, 

in criminal matters forbidden, 296-298. 

in oiril matters, 385-841. 
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INDEX. 

aEVENUE, FEDERAL, 

pTorisiouH for raieing, IS, 53-62. 
REVOLUTION, 

rigbt of, 24, 26. 

Americiui, 3-11. 
RIGHTS, 

EDglisb bill of, 7, 17. 

reserved by the Constitation, 34. 
HO ADS, 

proTiding for, 353-355, 850. 



SCHOOLS, 

rights in, 241, 242. 
SEARCH-WARRANTS, 

issue and ezecatioD of, 210-231. 
SEARCHES AND SEIZURES, 

UDTeason&ble, forbidden, 218-221. 

in the Colonies, 8. 
SECEDED STATES, 

not oDt of the Union, 26-28. 

bow restored to representation, 178, 170. 
SECRECY, 

right to, in elections, 203, 264. 
SEDITION LAWS, 

provisions of, 97, 98. 
SELF-EXECUTING PROVISIONS, 

of constJtutioDS, what ore, 226, 220, 268. 
SELF-GOVERNMENT, LOCAL, 

mles respecting, 858-360. 
SENATE, FEDERAL, 

constitutional provisions respecting, 44r-48. 
SEPARATION, 

of powers of goTeninent, 41. 
SERVITUDE. 

(See Slavert.) 
SLANDER, 

roles of liability for, 288-203. 
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SLATE-TRADE, 

piohitatiMi c<, lOS. 
SLATEBT, 



SOLDIEBS, 

qpurtering of, oo tfae peofdB, S17. 

(Sm Abut; Miutakt, Hcutu.) 
SOVEREIGN POWERS, 

«h«t an, 19, 2a 

in Um C<doBiM befora the Rmriotioo, S. 

in the Stotc^ IS, 17. 

ifpirtiownait of. io the Unitad StoU^ 20^ 21. 
SOTEREIGN STATE, 

whdu^lft. 
SPECIAL PRIVILEGES, 

rtrkt coDstrnctkia o<, 818. 

apprapriatioa at, to paUie im^ S2S,34ft. 
SPEECH, FREEIK)M OF, 

meaning and extent of, 2S3-2aS. 
SPEEDY TRIAL, 

li^tto, 301. 
STAMP ACT, 

rapeal of, 5. 
STAIVDING ARMIES^ 

objeetiDaable, 8, 298. 
STATE, 

meanineof, 19. 
STATE COXSTITDTiONS, 

how fwtned »m1 accepted, 175-183. 

moat not conflict with federal powen, 3L 
STATE LAW, 

when federal conita adminiiter, 137-140. 
STATE RIGHTS, 

what are. 34. 3S. 
STATES OF THE UNION, 

bow formed and admittt^, 175-183. 

may not withdraw, 26, 27. 

an indestrnctible, 28. 

anbOTdination of, as to fedenl poweia, 81. 

powen of. when oNicumnt with federal, 34, 68, 75. 
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INDEX. 

STATES OF THE UNION, — wrKmuerf. 

are exempt from federal taxation, 59. 

may not tax national agencies, 60. 

power of, over legal tender, 83. 

may not emit bills of credit, 84. 

suits by and against, in federal courts, 121-124. 

balanced against tbe Uuion, 14S-151. 

division of, 179. 

guaranty of republican government to, 202-206. 

protection of, against rebellion and invasion, 20Q. 

conflicting claims to goTcmment of, 20S. 

citizenship in, 255, 256. 

pmileges o( citizens of, 195-197. 

not to pass bills of attainder, 294. 
Dor et poa facto Jaws, 396. 
nor enter into treaty, &c., B3. 
nor impair contracts, 311-326. 

police powers of, 65, 66, 75, 238-248, 320-324. 

power of, in matters of war, 93, 

may pass retroactive laws, 335-341. 

may take property for public uses, 344-867. 

rules of comity between, 184-201. 
STATUTORY PRIVILEGES, 

strict construction of, 318. 

may be taken away, 315. 
STAY LAWS, 

when invalid, 334. 
SUFFRAGE, 

sometimes given to aliens, 79, 80. 

general rules respecting, 248, 2S9^tf3, 
SUMPTUARY LAWS, 

illegal, 247, 248. 
SUNDAY, 

laws for observance of, 216. 
SUPREME COURT, FEDERAL, 

creation of, 50. 

jurisdiction, 114, 115, 137. 
SUPREME LAWS, 

what are, 30-32. 
SURRENDER OF OFFENDERS, 

as between the States, 197-201. 
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T. 

TAKING OF PEOPERTT. 

(See Emimkmt Doha in.) 
TAXATION, 

in the Coloaies, S. 

bj Congress, 53-56, 61. 

of goTemment agenciea, 59-61. 

discriminationa in, 195-197. 

of commerce by the States, 69-74, 257. 

in Tiolation of contracts, 317. 

caring irregular, 339. 
TELEGRAPHIC CORRESPONDENCE, 

relation of, by CongresB, 64, 65. 
TERRITORIES, 

COnfititutioD not vande for, 35. 

dependence of, 35, 36. 

courts of, 50, 61, 107, Hi, 174. 

government of, 17ft-17i. 
THIRTEENTH AMENDMENT. 

to Federal Cons tit iiti<», discussed, 226-220. 
TITLES OF NOBILITY, 

prohibited, 102, 203. 
TONNAGE DUTIES, 

States not to levy, 77. 
TRADE-MARKS, 

exolusiTe rights in, 86. 
TREASON, 

definition and puBbhment of, 94, 299, 299, 
TREATIES, 

supreme authority of, 30-32, 106. 

poner to make, 108, 163. 
TRIAL, 

general right to, S31-233. 

by jury in civil eases, 248-351. 

in criminal cases, 8, 303-309. 
TRUSTS, 

gorem mental, 22, 316. 
TWICE IN JEOPARDY, 

aecnsed parties not to be pat in, 906, 309. 
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u. 

nNCONSTITUTIONAL LAWS, 

what ue, 23. 

how and when set aaida, 161-162, 
UNITED STATES, 

how fonned, 9, 24-28. 

anion of, indisaolnble, 27. 

anitB by and t^nst, 120. 

(See CoNOBESB.) 
UNREASONABLE, 

bail. (See Bail.) 

searches, Sec. (Se<e Seakcheb avd Seizdkeb.) 



V. 

VACANCIES, 

in CoDgrees, how filled, 45, 46. 

in the preaidencj, 49. 

in federal offices, 108. 
VALIDATING CONTRACTS. 

(See CnRATiVB Lawb.) 
VESTED RIGHTS. 

maj not be taken away, 832-334. 
VETO POWER, 

exerciBe of, 49, 108, 186-169. 
VICE-PRESIDENT, 

eonstitntional proTisions reepectiDg, 45, 49. 
VOID STATUTES. 

(See Unconstitutional Laws.) 
VOTERS. 

(See ELKCTiotrs.) 



WAR, 

Congress may declare and conduct, 88-93. 
WARRANTS, 

for searches, 21S-S21. 
omats without, 221. 
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WATER-C0UB8ES, 

general regulatioo of, 78. 

exclusive privileges in, 66, 09. 
WEIGHTS AND MEASURES, 

CongTOBB to fix standardB of, 8Gi 
WORKS OF ART, 

exdnsiTe rights in, 86. 
WHITS OF ASSISTANCE, 

iUegaUt; of, 221. 



Dolvsnlt; Preu : Jolu WUaon li Son, Cunbidge. 
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THE 

STUDENTS' SERIES. 

ELEMENTARY LAW TREATISES 

BY ABLE -WRITERS, 

including the most important topics of law. 

the volnmei of the Students' Series are in lue u Text-Books 
in leading Law Schools throoghont the United States. 

ffreater obrtlKte t\ 

IS Ihete unpr 

JoBfl OSOHIU., LL.D., Prsaldent orObiD SCUa iiiid Onion lAv CoLlsgs. 

The plan aeedt vtUy devetopmerU to render if popiUar, ond the vgiumei npv evf are 

lavytr^ detirinff to re^reth hit meinory of the gtneral prisHiiplu of the tubjtet. — 
V. Y. rnm. 

VOLUMES READY. 

BIGELOW ON TORTa 

BIGELOW ON EQUITY. 

HEARD ON CRIMINAL PLEADING, 

HEARD ON CIVIL PLEADING- 

COOLEY ON CONSTITUTIONAL LAW. 

LANGDELL-S SUMMARY OP CONTBACTa 

CURTIS ON UNITED STATES COURTS. 

MAY ON CRIMINAL LAW. 

STIMSON'S LAW GLOSSARY. 

ROBINSON'S ELEMENTARY LAW. 

EWELL'S MEDICAL JURISPRUDENCE. 

STEPHEN'S DIGEST OF EVIDENCK 

ROBINSON ON FORENSIC ELOQUENCE. 

BIGELOW ON BILLS. NOTES, AND CHECKa 

IN ACTIVE PREPARATION. 
BRYANT ON CODE PLEADING. 
ABBOTT ON WILLS. 

— Clotr, S2^ net! Law iaar, SS.W mL 



nigiNWb, Google 



I. BIGELO'W ON TORTS. 

The ttyle 1* attraotlTe, tlw dBflnitloni eouoiie Bud Bcciirnt«, oud tlie 
size of tha volume ao modente as to be eqnKlI^ yttmctlve both to the 
pncUtloner mud tbe student. — Ptom Hm. Jvhn CrmntU, Prciidenl nf Ohio 
sua and Union Laa Colltge, Clrrrland. 

AM BLSHSNTAST TSEAnBE OH THE LAW OF T0ST8. — Bj Mbi, 

viLLB M. B(oELOW, Pii.D., author of " A Treatiee on the Law of Estoppel," 
>' A Treatise on the Law of Fraud," and Editor of " Leading Cases in th« 
Law of Torla," etc. Fourth edition, revised and en1arg:ed. Cloth, SS.50 
n«(; law sheep, 53,00 nei. 

Among the beat books for the u«e of studente, this popular manual de- 
servedly takes a high rank. It is in use in law schools all. over the countrj-: 
for example, in Boston University ; University of Miehigan; Northwestern 
Univeniity, Chieago; University of Texas; Washiugton and Lee University; 
also iu Canada at the Osgoode Hall Law School, Toronto; and a few years 
since was adopted as a text-hook in the famous university of Cambridge, 
England. ProioMy no other Mwfenu' book ii to mdety uted. The aew fourth 
edition embracea many late caeee, and a new chapter on Malicious Interference 
with Contracts. The whole book has been carefully revised, and oiany 
paasagea rewritten, 

in ebb book,— fioR. Thcmat M, Coolty. 

batter aci«d for UunudenllbaiiBoj work on TdiU we bne had beTDre. — i^q/, William 
Q. Hammond- 

denU'Seriea, — flini, Morriton R. Wailt, Chiff Justice of Ike United Stata. 



It iH the product of real thought and lUligent labor ; u 
been too ikllfully applied not to tMult in a aubitanttal 
Souon DaUg Advertiter. 

II. BIO-ELOW ON EQUITY. 



ELEHENTS OF EQIIITT FOB THX USE OF STODEKTB, — By Kel 
VILLB M. BlGEI/>w, Author of " l,.aw of Estoppel," " Law of Fraud," etc 
12nio. Cloth, t2.S0 net ; law sheep, S3.00 net. 
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l^lo> OQ Equll7. It b te 1» coiliDiCDded for lt> cltanKia ud 
t. I ngurt thB flnt chspUr u > innd^l. lbs dootriiiM ot Tsefc- 
HiahjiUiiig, found tn Chmptars li, 19, ani ao, ue men «ullf 
my other work on IhoK iu1|)kU that I luyoBean, — ffon ^. s; 
w Family, UaiveriUy oj WUcaasm. 



III. HEARD ON CRIMINAL PLEADING. 



«o., Fa/e Coiifjt. 

THE PBIRCIPIHI OF CailHRiL PI.EADIFe. -By Franklin Fibkk 

Heard. 12ina. Clotb, S^.SO net; law sheep, $3,00 net. 

Thatljlela vtaich th« wiUiomlt« ka sdmlnbL; idtiiUid to ths at^Jwl to be Miocm- 
pLigti«d, — It Ib ctw mud pndn, Aud the whole matta Is kept wlthLh the bouudA of % 
iDBniul. — jV. Y. Trilm-nt. 

An Ihtoreatliig mamul, thoroughly aupported bj legal HutboritleB. — Strrt, John 



IV. HEARD ON CIVIL PLEADING-. 



THE PBIHCIPLES OF FLEADINO IN CIVIL ACHOKS.-By Franklin 
FiBKE Heard, Autboi of " The Principles of Crimiaal PleBdiag." ISmo. 
Cloth, $2.eO wt; lav sheep, S3.U0 net. 
He tau taken the ludlog ud establlBhed rules, sod illogtriled tbem bj ample cita- 

scqn^ated with Cboee rules ae hen laid out uid enforced, cannol bjl or being ■ good 
pleader. — Aojf^n Cottrier, 

TTnder whatever aystem of statutory procedure a law student onaj dofllga to pnoUie, 
he will And It equally necessary to become familiar with tJie priu^ptes of common law 
pleading. Mi. Heard's work la ■ plain and clear guide to these, and ill silence In ngard 

eom-aieoilt to AmeacnaTaOtts. — Bm. Sinuum £. BaliwiK, Law DfparlnmU of y(^ 

V. COOLEY ON CONSTITUTIONAL LAW. 



THE QBNXBAL PBIHCIFLSS OF COKBTITDTIOIt&L LAW IN THE 
UNITED STATES OF AHEEICA. — By Thomas M. Cooley, Author 
of " A Treatine on Conatitutional Limifstions." S«cond edition, by Alexia 
C. Angell, of the Detroit Bar. 12mo. Cloth, 82.50 net; law eheep, 
S3.00 net. 
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The new edi^Q conUiDi Iftrge addilioDS. In iCa preparation, the editor, 
while aiming Ca lieep the book a manual, and not to make it a digest, bu treated 
briefly all important poinla covered by the cases decided up to a very recent 
date. Ha made such changee in (he text and Dotei aa bad been required b; 
the many important deciiiona upon constitutional law lendeted in the last ten 

A nuatert; eipodtlon or thm F«ABnl GoniUtution aa aetuaJij iDterpntM by the 
tontli. . . . Thla book, of modenta dlmenitena, ahouLl be placed io enr; itudant'i 
handa.— fm. P. Bliu, Bern bJ Law Dq/arlmenl, Slate Univerillg 0/ ifitumri. 

Ula wortbrof the repolatlan oTthe dlalioenlibHl author. It li the beat book on the 
BubJeoE (o be placed hi the baoda of a fltqdenl, and ia a conTonlerit book of nftreace tor 

It ODght DnqneatlOn^lj Io bo mide (he bulH of a eoone of Inatructlon In all dot 
hlfhn aehoola aod colhsu. —Hon. Joli« f, nOKm, Prujator 0/ Columbia Lata S-Aool, 
Nat York. 

It to a work of iraet lalue, not oolj for iladents in InacHuUona of learning, but a* 
wall fin the livjir, 10 ■haul II anppUea at onca a TnaUie and a Ugeat of ConMltDtioDal 
lAW Henry UOehoKk, Dean if Ihe SI. Loait Laa School. 



I have aaamlofid it with great lare, compariag Lt cIokIt w: 
teating It Id varlona points. Aa a reaoH, it gives oh pleaanie ti 



the Mrtilon. — Leller from George W. Knighi, ProJeHor 0/ InlemoHaiud nnd CbkM- 
tuWrnal Law, OMo SIcie UnivtriUy. 

of leamlDg, fOr irUch It vaa orlgtoaUy prepared, but alao Jot niamben of the tur. The 
ma H e w diaouaaed are etaMd aa cooeiaelj and clearl; aa to be of gnat benefit for nad; 

and Hr. Angell aeeou (o ban been lar; canltal and aonMat^L in making the etuu^ea 
trom ttie flnt edition, and addi 
JuMx of Ou Supreme Court 0/ 

VI. LANGDELL'S SUMMARY OP CON- 
TRACTS. 

K0 nuut campet«nt to Jodge oan rwid A pac« of It ivltluiiit at ones 
leooBiililnK the hand of s sreat maater- Mvery line la conopwit of 
IncenloDB andorlglnBl Omngllt. — Anuriam Laic Jfevietc. 

A BnaUBT OF THE LAW OF COKIBACIB. — B? C. C. Langdsll, 

Dane Profeasor of Law in Harvard University. Second edition. ISmo. 
Cloth, tS.SO net ; law sheep, S3.0U net. 
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VII. CURTIS ON UNITED STATES COURTS. 

A. workaf thehiKhMt standKrdon theinUsct treBted— ApiAin Poit. 

CUBTIB Olt THE imiTED STATE! COUBTS. — Jurisdictioa, Fiictks, aod 
Peculiar Juriaprudence of the CourtB of the Uniled Sutes. By Behjahih 
R, Curtis,' LL.D. Edited by George Tickmob Cubtis and Bihjamu 
R. Curtis. 12mo. Clotii, f 2,50 b<( ,■ law sheep. S3. 00 ntt. 




VIII. MAY'S CRIMINAL LAW. 

I have earefollj exAmlned and read throuflEli ISmy'm Criminal ILa^. 
This work !■ certainly one of disUnKulHlied mertt. Its definitions and 
BtatwmeDta uf prlni^lples are clear and conidae. It* dlHnualonB of doubt- 
nil or coatroTerled points are calm and schalarl;. The casea to whlcb 
It mttm embrace the most recent EnKllsb and American decisions, and 
therefore, both as a vade tnecum for tbe criminal lawyer and aa a teit- 
book for the itndent, tt mast at once take a high poiltlon In the 
literature of that branch uf Jurlaprndence. — .n-i»n Wittlam C. Rebittvm, 
Pnjtsior of Criminal Law, etc. , Yale ClUcgC. 

THE LAW OF CBIHES. -~ By J. Wilder Mat, Cbief Justice of tbe 
Municipal Court of the CHy of Bostoa. Second edition, edited by Joseph 
Henrt Beale, Jr., Assistant ProteBsor of Law in Harvard University. 
12n]o. Cloth, $2.50 net ; Uw aheep, 83.00 net. 

This new edition of Judge May's deservedly popular work contains large 
addiliona. The editor states in the preface that tbe original plan included no 
discussion of the subjects of Criminal Pleading and Practice, but it was foand 
that it would be belter adapted to the use of students if these subjects were 
briefly considered, and this has accordingly been done. Much has also been 
added to the first chapter, which contains the general principles underlying the 

lb la to tw enpecMlj comnendal for Its oleac and conci 
Carptater, Dean of Law FacuU^, Uniiertity of Wiscontin, 
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IX. STIMSON'S LAW GLOSSARY. 



OLOSaABY OV TECHITIC&L TERHB, FHBA8EB, AND M&XIK8 OF 
THE COHHOH LAW. — By Kkeueric Jkbvf Stihsuh. 12mo. Clotb, 
83.60 aet ; law sheep, $3.00 net. 
A toadit Law Dictionary, giving in common English an «xp1anation of the 

words and phrases, English as well ax Saxon, Latin, or French, which are of 

common technical use in the law. 



Sveeimen of tAe DeAniiiona 
Dower. TheUieestaU wbleti tboLdow 
usuallj ODe-third part of any landA of 



CDDiiarhD iBabe might 



iDoleDUy where the busbuid epeclBcall^ 
endowed his v<S6 with eei-lala of bis d»d 
UiudB; or of bis father'! land), Dower 

done, "he wu udgned hsr Keatou- 
able dowei, Doa ratlonablUa, I., 



V SHmaon'a Latn dloagarv. 
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pMt): where 


the witd ™ 




»eag* 1and» 


held by he 


.8 (uardlan 




dower or Writ of riRbt of dower : 


«! Old ml 


«llon Ijldg 


for a widow 


agtinst a ten 


ant who bad d 


eprtved her of 


put of herd 




■mdenlhU 


habel,i..- 


.imlUi writ 


which Uy (or 



re i^ven with reniarkabla 
lonarlea. — Siulon DaOy 



X. ROBINSON'S ELEMENTARY LAW. 

The book la convenleat to the Inatrnctor who will use It as a b 
besmpUfled In hia lectures, and valuable to the student who wit 
salt the refarencea. — Pro/. M. F. Force, LL.D. , Ciiiirin«aU Law Scliool. 

EIEMENTABT LAW.-B; Wii.lia 

Elementary Law in Yale CoHege. 
»3.00 ml. 

It contains a statement of the principles, rules, a 
Common Law, butb civil and criminal, arranged in logical order, with refer- 
ences U> treatises in which such deAnitians, rules, and principles are more 
estenaively discussed. 

This volume is used largely in law echoots, and the author has a special 
kaowtedgs of the requirements of the student, being a leading ir 



n,,i-.r^<ir.yG00gic 



Law School of Yale College. Tlie student who inteltigenlly studies thie work 
may etore hia mind with lucid and concise statements of the leading topics of 
law; and, having been grounded in Uiis primary information, a course of read- 
ing ia laid down, including the best text-books together with the special por- 
tions of the works whiob relate to the subjects in question. It may also be 
uied with great benefit as a review book for exanitnatione. The purpose of 
this most useful elemeiifary work cannot better be explained than by here 
reprinting, from page 33, Section 61, relating to Transfer of Eatalea: — 

Section 61. Oe the Owskrship ano Trassfbk or EsTAma. 

An estate may belong to one person or to several persona collectively. It 

may also be transmitted from one person to another, or lesser eslatea may be 

carved out of it by the owner and be granted to others. The relation between 

whom derivea his estate from the other, is known teprieity oftitate. 
Read 3 81. Comin., pp. 107, 179, 200, 30J. 

1 Wash. R. P., B. i, Ch. xiii, Sec. 1, S 1. 
S Wash. K. P., B. ii, Ch. i. Sec. 1, j IS- 
1 Greenl. Ev., §| 189, S33. 
The priaciplee are admirablj stated. — Aidany Law Joumai- 
It would be a benefit to ererj law etadenC to put this Tolame Into his band, and makt 



XI. EWELL'S MEDICAL JURISPRUDENCE. 

It IH eioellonlly done. I trlsli It mlKlit lie read by every ttodent of 
Imw M well a» by every Btndent of ruedlcine. — Pro/. Henry Wade Rogert, 
Univertiiy of Miekigan. 

A HAiniAL OF MEDICAL JUKISFBUDENCB FOB THE TTBS OF 
STUDESTB AT LAW AND OF HEDICUTE. - By Marshall D. EwEL^ 
M.D., LL.D,, of the Union College of tjw, Chicago, 12nio. Cloth, 82.50 

Mr. Ewell bas endeavored to produce a work which, within a moderate corn- 
pan, states all the leading facta and principles of the science concisely and yet 
clearly. In it will be found Ike aubitance of all fke princlplei $tated in the 
mart voluminoaa and eajjetuwe mcrki. 

XII. STEPHEN'S DIO-EST OF EVIDENCE. 

be fooDd to oontKln practically the 

A DIGEST OF THE LAW OF EVIDENCE. — Ity Sir jAiiEa Fitejamib 
STKrHKN, K.C.S.(., a Judge of the High Court of Justice, Queen's Bench 
Division. From the Fourth English edition. With Notes and Additional 
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ELEHEHTAET ' 

Elemenlary Iji 
S3.00 net. 
It conl^DS a sla 
Cammoii Law, hv\ 

This volume i- 
knowledge of the 
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HlDBtntiDdB to the Present Tim«, chiefly from American Caaeg, including 
those of JoHs WiLUKK May, laLe Chief Justice of Ihe Municipal Court of 
the City of Boston, author of "The Law of InsuTSnce," etc. l3mo. 251 
pages. Cloth, t2 50 net ,- liiw aheep, 93.00 net. 

A full and exact reprint of the Fourth (liilest) English Edition, revised by 
the Ruthor, with references to American cases. Many editions of the work have 
been published in America, but the present will be found to be the most useful, 
as it includes the verj- valuable notes prepared by the late John Wilder May, 
author of "The Law of Crimes," etc., togetbei- with a selection of cases aod 
references snpplenienting his important editorial work. 

XIII. ROBINSON'S FOBENSIC ELO- 

QUENCE. 

Thi* ta a book wblcb no stnilent of law cu Klftord to paM hj wlth- 
ont B thorooffh Itndy of It. It la also a ^ork ^'hlch no praotlalDK 
lawyer who naderatsudi the trial at cauaes and la not already »n 
acknowledged leader In tbe conrta, can afford not to read and re«ul 
atatiu,^—Amgrifan Law Seview. 

FOBEHSIG ELOaUENCE, AKANUALTOBASVOCATEB. — By WIL1.IAH 

C. ROBiHSos, Professor of Elementary Law in Yale College, author of 
"The Law of Patents for Useful Inventions," "Elementary Law," etc. 
UiDD. Cloth, 82,50 net; law sheep, S3.00 net. 
A new and suggestive work on the Duties and Functions of the Advocate. 

XIV. BIGELOWS BILLS, NOTES, AND 

CHECKS. 
UX EIEKEVTABT TBEATI8E ON THE LAW OF BILLS, SOIEB, 
AND CHECKS.- By Melvillb M. Bigblow, Ph.D., author of "An 
Elementary Treatise ou the Law of TorW," etc. 12mo. Goth, 82.60 net; 
law sheep, S3.00 net. 

XV. BBTANT ON CODE PLEADING. 
PBIHCIPLEB OF CODE PLEADIKO FOB THE VBB OF STUDEFIS, 

By Hon. Edwih E. Bbtamt, Dean of Law Department of Slate Univer- 
sity of Wisconsin. 12mo. Cloth, 82.60 net; law sheep, «3.00 net, (/n 
prtparalion.) # 

XVI. ABBOTT'S LAW OF WILLS. 

KT.B1IK1TT8 OF THE LAW OF WILLS. — By Natham Abbott, Pro- 
fessor of Wilts, etc., at Northwestern University, Chicago. ISmo. Cloth, 
S2.S0 net; law sheep, S3.00 «cl. 
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